UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

1-12-2011

Lower Payette Ditch Co. v. Harvey Clerk's Record v.
4 Dckt. 38163

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Lower Payette Ditch Co. v. Harvey Clerk's Record v. 4 Dckt. 38163" (2011). Idaho Supreme Court Records & Briefs. 2849.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/2849

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

I .•
.,
i.r,,,
·...,:.....r1,\

IN THE

SUPREME COURT
OF THE

STATE OF IDAHO

LOWER PAYETTE DITCH COMPANY,
a ditch company existing under the laws of
the State of Idaho,

FILED-COPY

Plaintiff/Respondent,

JAN I 2 2011

I --'-"""""'...._j
ROBERT I. AND MARGARET HARVEY
- ~Cl'ilil'~:)
-

Defendants/Appellants.

Appealed from the District Court of the Third Judicial District
of the State of Idaho, in and for Washington County.
Honorable Dennis E. Goff

Lary C. Walker

WALKER LAW OFFICE
Weiser, Idaho

Allomey ror Appellants
Albert P. Barker

BARKER ROSHOLT & SIMPSON LLP

Boise, Idaho
Attorney for Respandent

Filed tllis _ _ _ _ day of _ _ _ _ _ _ _ _ _ 2010
_ _ _ _ _ _ _ _ _ _ __ _Oerk

3 S--.---,15----3

-

~Deputy

IN THE SUPREME COURT OF THE STATE OF IDAHO
*****************************

LOWER PAYETTE DITCH COMPANY,
a ditch company existing under the laws
of the State of Idaho,
Plaintiff/Respondent,

-vsROBERT I. AND MARGARET HARVEY,
Defendants/Appellants.

)
)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 38163

RECORD ON APPEAL

*********************************

Appeal from the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Washington.
********************************

Honorable Dennis E. Goff
********************************

Lary C. Walker
WALKER LAW OFFICE
232 E. Main Street
P. 0. Box 828
Weiser, ID 83672

RECORD ON APPEAL

Albert P. Barker
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
Boise, ID 83701-2139

TABLE OF CONTENTS

Register of Actions

2

Complaint for Declaratory Judgment and for
Preliminary and Permanent Injunction, filed 2/27/08
(Volume 1)
Motion for Preliminary Injunction, filed 3/27/09
(Volume 1)

14

27

Memorandum in Support of Motion for Preliminary
Injunction, filed 3/27/09
(Volume 1)

31

Affidavit of Stanley 1\11. Miller in Support of
Motion for Preliminary Injunction, filed 03/27/09
(Volume 1)

47

Affidavit of Shelley M. Davis in Support of
Memorandum in Support of Motion for Preliminary Injunction,
filed 3/27 /09
(Volume 1)

51

282

Answer, filed 4/03/09
(Volume 2)
Objection to Motion for Preliminary Injunction,
filed 4/06/09
(Volume 2)

288

Affidavit of Robert I. Harvey in Opposition to Injunction,
filed 5/19/09
(Volume 2)

290

Supplemental Affidavit of Shelley M. Davis in Support of
Supplemental Memorandum in Support of Motion for
Preliminary Injunction, filed 5/20/09
(Volume 2)

TABLE OF CONTENTS

A1

301

Supplemental Memorandum of Lower Payette Ditch
Company in Support of Motion for Preliminary Injunction,
filed 5/20/09
(Volume 3)
Order Granting Plaintiff's Motion for Preliminary Injunction,
filed 6/04/09
(Volume 3)
Lower Payette Ditch Company's Motion and Memorandum
Requesting a Further Order Clarifying and Defining Scope
Of Order Granting Motion for Preliminary Injunction,
filed 6/25/09
(Volume 3)
Memorandum in Response to Plaintiff's Request for a Further
Order Clarifying and Defining Scope of Order Granting
Motion for Preliminary Injunction, filed 7/01/09 (Volume 3)
LPDCompany's Memorandum, filed 7/6/09 (Volume 3)
Further Order Clarifying Order Granting Plaintiff's Motion for
Preliminary Injunction, filed 7/15/09
(Volume 3)
Motion in Limine Motion to Bifurcate, Motion to Amend
Pleadings, and Motion for Clarification, filed 2/2/10
(Volume 3)
Memorandum in Support of Motion in Limine, Motion to
Bifurcate, Motion to Amend, and Motion for Clarification,
filed 2/2/10
(Volume 3)
Pretrial Conference Memorandum of Lower Payette
Ditch Company, filed 2/5/10
(Volume 3)
Motion to Vacate and Reset Trial, filed 2/8/10
(Volume 3)

TABLE OF CONTENTS

A2

572

583

586

609
618
625

628

631

638

643

Plaintiff's Memorandum in Opposition to Motion in
Limine, Motion to Bifurcate, Motion for Clarification,
filed 2/8/10
(Volume 3)
Stipulated Trial Scheduling Order and Order Enjoining
Certain Activities Pending the Conclusion of the
Trial, filed 3/8/10
(Volume 3)

648

659

Clarification Memorandum and Order, filed 4/20/10
(Volume 3)

663

Amended Answer and Counterclaim, filed 5/3/10
(Volume 3)

675

Amended Complaint for Declaratory Judgment, for
Preliminary and Permanent Injunction, and
Nuisance, and Demand for Jury Trial, filed 5/10/10
(Volume 3)
Second Amended Answer and Counterclaim,
filed 5/17 /10
(Volume 3)
Motion for Permanent Injunction or in the Alternative,
Cross Motion for Summary Judgment and to
Clarify and Finalize Injunction, filed 6/4/10
(Volume 3)
Memorandum in Opposition to Motion for Summary
Judgment and in Support of Motion for Permanent
Injunction, or in the Alternative, Cross Motion for
Summary Judgment, filed 6/4/10
(Volume 3)
Affidavit of Shelley 1\11. Davis in Support of Memorandum in
Opposition to Motion for Summary Judgment and in Support of
Motion for Permanent Injunction, or in the Alternative, Motion
for Summary Judgment, filed 6/4/10
(Volume 3)
TABLE OF CONTENTS

A3

684

700

711

716

743

Affidavit of Jim Klauzer, flied 6/4/10
(Volume 3)

747

Affidavit of Albert P. Barker in Support of Memorandum in
Opposition to Motion for Summary Judgment and in
Support of Motion for Permanent Injunction, or in the
Alternative, Motion for Summary Judgment, filed 6/4/10
(Volume 3)
Lower Payette Ditch Company's Motion to Dismiss
Counterclaim Pursuant to Idaho Rule of Civil Procedure
12(b )(6), filed 6/4/10
(Volume 3)

752

756

Memorandum in Support of Motion to Dismiss Counterclaim
Pursuant to Idaho Rule of Civil Procedure 12(b )(6)
(Volume 3)

759

Reply Memorandum in Support of Motion to Strike,
filed 6/16/10
(Volume 4)

777

Reply In Support of Lower Payette Ditch Company's
Cross-Motion for Permanent Injunction or, in the
Alternative, Cross-Motion for Summary Judgment,
filed 6/16/10
(Volume 4)
Reply Memorandum in Support of Lower Payette Ditch
Company's Motion to Dismiss Counterclaims
Pursuant to Idaho Rules of Civil Procedure 12(b)(6),
filed 6/16/10
(Volume 4)
Second Pretrial Conference Memorandum of Lower
Payette Ditch Company, filed 6/18/10
(Volume 4)
Stipulation for Entry of Court Order, filed 7/2/10
(Volume 4)

TABLE OF CONTENTS

A4

782

791

800

808

Final Order Granting Stipulation of Parties for Entry of
Court Order and Dismissing Action, filed 7/2/10
(Volume 4)
Judgment, filed 7/2/10
(Volume 4)

820

Defendants Robert and Margaret Harvey's Memorandum of
Costs, I.R.C.P. 54(d), and Attorney Fees, I.R.C.P. 54(e),
filed 7/16/10
(Volume 4)
Affidavit of Counsel in Support of Defendants Robert and
Margaret Harvey's Memorandum of Costs, I.R.C.P. 54(d)(5),
and Attorney Fees, I.R.C.P. 54(e), filed 7/16/10
(Volume 4)
Lower Payette Ditch Company's Objection and Motion to
Disallow Costs Pursuant to I.R.C.P. 54(d)(6), filed 7/30/10
(Volume 4)
Memorandum of Lower Payette Ditch Company in Support of
Objection and Motion to Disallow Costs Pursuant to
I.R.C.P. 54(d)(6), filed 7/30/10
(Volume 4)
Affidavit of Shelley M. Davis In Support of Memorandum of
Lower Payette Ditch Company in Support of Objection and
Motion to Disallow Costs Pursuant to I.R.C.P. 54(d)(6),
filed 7/30/1 0
(Volume 4)
Defendants' Memorandum in Response to Plaintiff's
Objection and Motion to Disallow Costs Pursuant to
I.R.C.P. 54(d)(6), filed 8/10/10
(Volume 4)
Supplemental Affidavit of Shelley M. Davis In Support of Reply Memorandum
in Support of Objection and Motion to Disallow Costs, filed 8/13/10
(Volume 4)

TABLE OF CONTENTS

814

A5

822

838

867

870

893

912

934

Reply Memorandum in Support of Objection and Motion to
Disallow Costs, filed 8/13/10
(Volume 4)
Order Granting Plaintiff Lower Payette Ditch Company's
Objection and Motion to Disallow Costs and Fees,
filed 8/30/10
(Volume 4)

943

953

Notice of Appeal, filed 10/12/10
(Volume 4)

961

Request for Additional Record, filed 10/22/10
(Volume 4)

967

Amended Final Judgment, filed 11/8/10
(Volume 4)

973

Clerk's Certificate to the Record and Exhibit(s)

975

Certificate of Service to Counsel

976

Affidavit of Judson W. Tolman in Opposition to Injunction,
filed 5/19/09
(Volume 4)

977

TABLE OF CONTENTS

A6

INDEX

Affidavit of Albert P. Barker in Support of Memorandum in
Opposition to Motion for Summary Judgment and in
Support of Motion for Permanent Injunction, or in the
Alternative, Motion for Summary Judgment, filed 6/4/10
(Volume 3)
Affidavit of Counsel in Support of Defendants Robert and
Margaret Harvey's Memorandum of Costs, I.R.C.P. 54(d)(5),
and Attorney Fees, I.R.C.P. 54(e), filed 7/16/10
(Volume 4)

752

838

Affidavit of Jim Klauzer, filed 6/4/10
(Volume 3)

747

Affidavit of Judson W. Tolman, filed 5/19/09 (Volume 4)

977

Affidavit of Robert I. Harvey in Opposition to Injunction,
filed 5/19/09
(Volume 2)

290

Affidavit of Shelley M. Davis in Support of Memorandum in
Opposition to Motion for Summary Judgment and in Support of
Motion for Permanent Injunction, or in the Alternative, Motion
for Summary Judgment, filed 6/4/10
(Volume 3)
Affidavit of Shelley 1\11. Davis in Support of Memorandum
in Support of Motion for Preliminary Injunction, filed 3/27/09
(Volume 1)
Affidavit of Shelley M. Davis In Support of Memorandum of
Lower Payette Ditch Company in Support of Objection and
Motion to Disallow Costs Pursuant to I.R.C.P. 54(d)(6),
filed 7/30/1 0
(Volume 4)
Affidavit of Stanley M. IVliller in Support of
Motion for Preliminary Injunction, filed 03/27/09
(Volume 1)

INDEX

B1

743

51

893

47

Amended Answer and Counterclaim, filed 5/3/10
(Volume 3)
Amended Complaint for Declaratory Judgment, for
Preliminary and Permanent Injunction, and
Nuisance, and Demand for Jury Trial, filed 5/10/10
(Volume 3)

675

684

Amended Final Judgment, filed 11/8/10
(Volume 4)

973

Answer, filed 4/03/09
(Volume 2)

282

Certificate of Service to Counsel

976

Clarification Memorandum and Order, filed 4/20/10
(Volume 3)

663

Clerk's Certificate to the Record and Exhibit(s)

975

Complaint for Declaratory Judgment and for
Preliminary and Permanent Injunction, filed 2/27/08
(Volume 1)
Defendants' Memorandum in Response to Plaintiffs
Objection and Motion to Disallow Costs Pursuant to
I.R.C.P. 54(d)(6), riled 8/10/10
(Volume 4)
Defendants Robert and Margaret Harvey's Memorandum of
Costs, I.R.C.P. 54(d), and Attorney Fees, I.R.C.P. 54(e),
filed 7/16/10
(Volume 4)
Final Order Granting Stipulation of Parties for Entry of
Court Order and Dismissing Action, flied 7/2/10
(Volume 4)

INDEX

B2

14

912

822

814

Further Order Clarifying Order Granting Plaintiff's IV1otion for
Preliminary Injunction, filed 7/15/09
(Volume 3)
Judgment, filed 7/2/10
(Volume 4)

820

Lower Payette Ditch Company's Motion and Memorandum
Requesting a Further Order Clarifying and Defining Scope
Of Order Granting Motion for Preliminary Injunction,
filed 6/25/09
(Volume 3)
Lower Payette Ditch Company's Motion to Dismiss
Counterclaim Pursuant to Idaho Rule of Civil Procedure
12(b)(6), filed 6/4/10
(Volume 3)
Lower Payette Ditch Company's Objection and Motion to
Disallow Costs Pursuant to I.R.C.P. 54(d)(6), filed 7/30/10
(Volume 4)
LPDCompany's Memorandum, filed 7/06/09
(Volume 3)
Memorandum in Opposition to Motion for Summary
Judgment and in Support of Motion for Permanent
Injunction, or in the Alternative, Cross IV1otion for
Summary Judgment, filed 6/4/10
(Volume 3)
Memorandum in Response to Plaintiff's Request for a Further
Order Clarifying and Defining Scope of Order Granting
Motion for Preliminary Injunction, filed 7/06/09
(Volume 3)
Memorandum in Support of Motion for Preliminary
Injunction, filed 3/27/09
(Volume 1)
Memorandum in Support of Motion in Limine, Motion to
Bifurcate, Motion to Amend, and Motion for Clarification,
filed 2/2/10
(Volume 3)
INDEX

625

B3

586

756

867
618

716

609

31

631

Memorandum in Support of Motion to Dismiss Counterclaim
Pursuant to Idaho Rule of Civil Procedure 12(b)(6)
(Volume 3)
Memorandum of Lower Payette Ditch Company in Support of
Objection and Motion to Disallow Costs Pursuant to
I.R.C.P. 54(d)(6), filed 7/30/10
(Volume 4)
Motion for Preliminary Injunction, filed 3/27/09
(Volume 1)
Motion for Permanent Injunction or in the Alternative,
Cross Motion for Summary Judgment and to
Clarify and Finalize Injunction, filed 6/4/10
(Volume 3)
Motion in Limine Motion to Bifurcate, Motion to Amend
Pleadings, and Motion for Clarification, filed 2/2/10
(Volume 3)

759

870

27

711

628

Motion to Vacate and Reset Trial, flied 2/8/10
(Volume 3)

643

Notice of Appeal, filed 10/12/10
(Volume 4)

961

Objection to Motion for Preliminary Injunction,
filed 4/06/09
(Volume 2)
Order Granting Plaintiff Lower Payette Ditch Company's
Objection and Motion to Disallow Costs and Fees,
filed 8/30/10
(Volume 4)
Order Granting Plaintiff's Motion for Preliminary Injunction,
filed 6/04/09
(Volume 3)

INDEX

B4

288

953

583

Plaintiffs Memorandum in Opposition to Motion in
Limine, Motion to Bifurcate, Motion for Clarification,
filed 2/8/10
(Volume 3)
Pretrial Conference Memorandum of Lower Payette
Ditch Company, filed 2/5/10
(Volume 3)
Register of Actions

648

638

2

Reply in Support of Lower Payette Ditch Company's
Cross-Motion for Permanent Injunction or, in the
Alternative, Cross-Motion for Summary Judgment,
filed 6/16/10
(Volume 4)
Reply Memorandum in Support of Lower Payette Ditch
Company's Motion to Dismiss Counterclaims
Pursuant to Idaho Rules of Civil Procedure 12(b)(6),
filed 6/16/10
(Volume 4)

782

791

Reply Memorandum in Support of Motion to Strike,
filed 6/16/10
(Volume 4)

777

Reply Memorandum in Support of Objection and Motion to
Disallow Costs, filed 8/13/10
(Volume 4)

943

Request for Additional Record, filed 10/22/10
(Volume 4)
Second Amended Answer and Counterclaim, filed 5/17/10
(Volume 3)
Second Pretrial Conference Memorandum of Lower
Payette Ditch Company, filed 6/18/10
(Volume 4)

INDEX

B5

967

700

800

Stipulated Trial Scheduling Order and Order Enjoining
Certain Activities Pending the Conclusion of the
Trial, filed 3/8/10
(Volume 3)
Stipulation for Entry of Court Order, filed 7/2/10
(Volume 4)
Supplemental Affidavit of Shelley M. Davis In Support of Reply Memorandum
in Support of Objection and Motion to Disallow Costs, filed 8/13/10
(Volume 4)
Supplemental Affidavit of Shelley M. Davis in Support of
Supplemental Memorandum in Support of Motion for
Preliminary Injunction, filed 5/20/09
(Volume 2)
Supplemental Memorandum of Lower Payette Ditch
Company in Support of Motion for Preliminary Injunction,
filed 5/20/09
(Volume 3)

INDEX

B6

659

808

934

301

572

Lary C. Walker, ISB No. 1 ',C
Delton L. Walker, ISB P~. 51..39
Judson W. Tolman, ISB 1~o. 7 ·t6
S. Fred Wheeler, ISB No. 5063
Walker Law Offices
232 East Main Street
Post Office Box 828
Weiser, Idaho 83672
Telephone: (208) 414-0390
Facsimile: (208) 414-0404

Filed

a~..; /f .

BETTY f~HOMAS

/~

! .;?O..,M.

Cieri, uiatrict Court

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMPANY, a
ditch company existing under the laws of the
State ofldaho,
Plaintiff,
vs.
ROBERT I. AND MARGARET HARVEY,
Defendants.

_______________

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2009-01803

REPLY
MEMORANDUM IN SUPPORT
OF MOTION TO STRIKE

COMES NOW, ROBERT AND MARGARET HARVEY, by and through their
attorneys at Walker Law Office, and submits this Reply Memorandum in support of
Harveys' MOTION TO STRIKE.
Striking references to the Knudson verdict.
Plaintiff ("LPDC") states no valid or logical basis for its failure to comply with
this Court's prior order precluding references to the Knudson verdict. In response to
Harveys' Motion To Strike, LPDC asserts that reference to the Knudson verdict is
necessary:

•

By ~ e p u t y

Attorneys for Defendants

A.

.2 Clp f

1) to prove LPDC' s motivation for bringing the current lawsuit against
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Harveys; and 2) because "this case inextricably overlaps ... and therefore Harvey's
previous testimony, along with any other testimony of third party witnesses is still
relevant to this matter - as ruled by this Court .... " First, as the Court previously
recognized the issues and parties in Knudson were different than the parties and issues in
the present case. Reference to the Knudson verdict is not necessary to show any alleged
"motivation" of LPDC. LPDC has alleged that Harveys irrigation practices cause the
hillside to slide which could damage the canal. This allegation can be stated without
referencing irrelevant and prejudicial information such as the Knudson verdict.
And Second, in recognizing that Harveys' testimony and admissions in Knudson
may be admissible, the Court was only recognizing that prior statements of a partyopponent can be admissible evidence. See LR.E. Rule 801(d)(2). LPDC's references to
the Knudson trial and verdict do not comply with the Court's prior order nor do such
references rely on any information or documentation which is admissible evidence under
the Idaho Rules of Evidence.

The statements which Harveys request to be stricken are

not testimony or admissions of Harveys nor do LPDC's statements rely upon the
testimony or admissions of Harveys.
Further, LPDC's statement that "testimony of third party witnesses" is still
relevant to this matter is false and contrary to the LR.E. This Court did not rule that any
other testimony of third party witnesses in Knudson is or may be relevant or admissible.
Such a ruling, and LPDC's reliance upon the testimony of third party witnesses from
Knudson, would be contrary to Rule 804(b )(1) LR.E. in that Harveys did not have "an
opportunity and similar motive to develop the testimony by direct, cross, or redirect
examination" of witnesses in the Knudson case.

Accordingly, in addition to striking the
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references to the Knudson verdict in LPDC's Am~nde~1 , \,rr.rilaint and memoranda filed
with the Court, LPDC's references to and use of third party testimony elicited from the
Knudson case should also be stricken.

Specifically, the Affidavit of Shelley Davis

attaches deposition testimony of Phillip Ulmer relating to the Knudson trial and such
testimony is cited as support in LDPC's Memoradum in response to Harveys' Summary
Judgment Motion. Pursuant to Rules 801 - 804 I.R.E., Mr. Ulmer's prior testimony is
inadmissible hearsay as it relates to the current action and all use of and reference to such
testimony should be stricken.
B.

Striking LPDC's request for a jury trial.
LPDC's request for a jury trial ignores the specific language of Rule 38(d) and

also ignores case law interpreting the term "new issue" in the context of an amended
pleading.

There is no dispute that this Court correctly ruled LPDC had waived its right

to a jury trial by not making a timely request after the initial pleadings were filed in this
matter. LPDC asserts that it has revoked the waiver in asserting a "new issue" in its
Amended Complaint. However, LPDC's new cause of action (i.e., nuisance) is not a new
issue because it is " ... only a claim or defense arising out of the conduct, transaction, or
occurrence set forth or attempted to be set forth in the original pleading." Rule 38(d)
I.R.C.P.
The Court is referred to the case of Farmers Nat. Bank v. Shirey. 126 Idaho 63,
878 P.2d 762 (1994), where the Supreme Court acknowledged new claims asserted in an
amended pleading and stated that these new claims did not revoke the waiver because the
amended pleading "does no more than assert additional claims arising out of the
transaction set forth in the original pleading. See I.R.C.P. 38(d) (inclusion of new theories
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based on the original transaction does not revive right to demand jury trial)." Id. 126
Idaho at 71. See also, Hayden Lake Fire Protection Dist. v. Alcorn, 141 Idaho 388, 111
P.3d 73 (2005)(ruling that "a waiver of trial by jury is not revoked by an amendment of a
pleading asserting only a claim or defense arising out of the conduct, transaction, or
occurrence set forth or attempted to be set forth in the original pleading."). Likewise,
LPDC's cause of action for nuisance is only an additional claim arising out of the same
transaction set forth in the original pleading, therefore, LPDC's waiver of a jury trial is
not revoked.

The fact that LPDC's amended complaint does not set forth any new

allegations of fact emphasizes and supports the conclusion that LPDC's nuisance cause of
action only arises out of the same conduct, transaction or occurrence set forth in the
original pleading. Accordingly, LPDC's amended complaint does not revoke its prior
waiver to a jury trial.
DATED this _16 th _ day ofJune, 2010.

~/~67

JudsbnW.T~
)Valker Law Office
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CERTIFICATE OF SERVICE
I DO HEREBY certify that on the _16 th _ day of June 2010, I caused to be served
on the following a true and correct copy of the foregoing document by the method
indicated below:

Albert P. Barker
Shelley M. Davis
BARKER, ROSHOLT & SIMPSON, LLP
1010 W. Jefferson St., Ste. 102
P.O.Box2139
Boise ID 83701-2139
Fax: (208) 344-6034

D
D

0

[71

By U.S. Mail, postage prepaid
By Overnight Mail
By Hand
By Facsimile

I

J~-son W. Tolman
)Walker Law Office
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
Scott Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
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Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)
)
)
)
)
Plaintiff,
)
)
vs.
)
)
ROBERT I. AND MARGARET HARVEY, )
)
Defendants.
)

LOWERPAYETTEDITCHCOMPANY,
a ditch company existing under the laws of
the State of Idaho,

Case No. CV 2009-01803

REPLY IN SUPPORT OF LOWER
PAYETTE DITCH COMPANY'S
CROSS-MOTION FOR
PERMANENT INJUNCTION OR,
IN THE ALTERNATIVE, CROSSMOTION FOR SUMMARY
JUDGlVIENT

Lower Payette Ditch Company, in response to certain activities that have taken place on
the ground on Defendants Harveys' property just this spring, and in response to the
recommendations of Harveys' own consultants hired to assist Harveys in this case, has moved
for a permanent injunction that would provide relief short of completely curtailing the delivery of
water to the Harveys' fields. This motion is straight-forward. It asks the Court to (1) require
Defendants to limit their irrigation sets to 12 hours rather than 24 hours, (2) require Defendants
to replace worn sprinkler nozzles on their irrigation system in accordance with the
REPLY IN SUPPORT OF LOWER PAYETTE DITCH COMP ANY'S CROSS-MOTION
FOR PERMANENT INJUNCTION OR, IN THE ALTERNATIVE, CROSS-MOTION FOR
SUMMARY JUDGMENT

000782
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manufacturer's recommendations, generally every three to five years, and (3) allow the parties to
have access to the Defendants' property to continue to monitor the soil moisture monitoring
system, the monitoring wells, the flow meter, and the irrigation conditions. As with any
injunction, the parties to the lawsuit have the opportunity to return to the Court to seek to have an
injunction modified if they believe that new data, new conditions, or other good cause justify
modifying the injunction. See Boise v. Ada County, 147 Idaho 794, 604-05, 215 P.2d 514,
524-25 (2009). If the Court enters this Order, Plaintiff Lower Payette Ditch Company agrees
that final judgment be entered, thus obviating the need for the trial and obviating the need to ask
this Court to cut off the irrigation to the Harvey field above the landslide where it is endangering
the Lower Payette Ditch Company's ditch.
The 2010 site investigation on Harveys' property demonstrated that there is a moisture
content in the soil underneath the Harveys' field where it is being irrigated from 16 to 37%.
Davis Affidavit II, Ex. D, Excerpt of Holladay Report, p. 8. This water content is consistent with
percolation from the surface. The field is also configured in a bowl shape with the center of the
field the lowest and east to west edges of the field the highest. Klauzer Affidavit,~ 8. There is
also a rise in the bottom of the field that traps surface water in the south end and prevents water
from flowing to the north. The center of the field is lower and is subject to surface water
draining to the center. Id. Because of this bowl shape condition, irrigation lines located in the
lowest part of the field admit substantially more water than the lines at the higher edge. Klauzer
Affidavit, p. 8. The center of the field is also the area with the greatest permeability. Davis
Affidavit II, Excerpt of Holladay Report, p. 14.

REPLY IN SUPPORT OF LOWER PAYETTE DITCH COMP ANY'S CROSS-MOTION
FOR PERMANENT INJUNCTION OR, IN THE ALTERNATIVE, CROSS-MOTION FOR
SUMMARY JUDGMENT
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There is a shale layer in the landslide. Ground water in the landslide is consistently
found at about 10 feet above the top of this shale layer. 1 Davis Affidavit I, Ex. 0, Collaborative
Report, Davis Affidavit II, Ex. D, Revised Geotechnical Report,

5. Harveys' expert

Mr. Crm.vforth admits that that water in the slide above the level of the ditch is not attributable to
the ditch. In other words, it has to be coming from somewhere higher in elevation.
The situation that exists here is that there is an inefficient irrigation system located
immediately above a landslide. There is water in Harveys' field both at depth and high moisture
content in the soils above that. Id pp. 8, 12, & 13, Tables 1, 2, & 3. There is water percolating
from the southern part of the field which enters the slide. Id. p. 15. "Excess water appears to
infiltrate through the soil to the top of the shale and across the sloping top of the shale into the
landslide." Id Harveys' irrigation practice doubles the annual precipitation.2 Id
One of the new facts that was discovered just in the last few weeks was that Mr. Harvey
decided to replace his irrigation nozzles onat least some of the irrigation lines, lines 1-4 out of
11. Davis Affidavit II, Ex. G, Harveys' Supplemental Discovery Responses 5/21/2010. The old
irrigation nozzles were significantly worn. They caused "massive" amounts of water to be
discharged to the ground. Klauzer Affidavit, , 7.
Harveys' expert witness Dr. Horneck recommended a number of solutions. One of the
solutions was "to minimize deep percolation of water increase irrigation frequency." Horneck

1

Harveys' counsel complains that they have scoured the record and cannot find reference to water at 10 feet in the
shale layer above the ditch. It is expressly included in the Holladay Report, both in 2008 and again in 2010. Ex. D,
Geotechnical Report, p. 5 (groundwater pore pressure remains at 10 feet above the shale within the slide mass).
2
Harveys argue that "all" surface water on Harveys' property drains to the north and away from the hillside. They
cite Mr. Crawforth's report. Mr. Crawforth's report merely says that surface water "generally" flows northward.
Mr. Crawforth's report also does not contradict the conclusions of the Holladay Report which states, "The rise in the
bottom of the field near station 4+00 (see § C-C Prime, Figure 3) traps surface water in the south end of the field and
prevents surface water from flowing to the north." David Aff. Ex. D, Geotechnical Report, p. 14. This is a further
example of an inefficient irrigation system which allows percolation of the water through the most porous soils in
the center of the field.
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Report p. 4. In his deposition, Dr. Homeck agreed that, in his opinion., more frequent sets would
be a better system to prevent deep percolation. Davis Affidavit II, Ex. H, Homeck Depo. p. 62,
11. 15-21. Mr. Klauzer also concluded that "it would be more beneficial in this irrigation practice
to limit his irrigation sets to fewer hours and irrigate more frequently" than the 24 hour sets that

Mr. Harvey told him he had been using. Klauzer Affidavit, ,-i 6.
Armed with the knowledge that there is water in the slide above the level of ditch that
cannot be coming from the ditch, that there is water underneath Harveys' field, that Harveys'
historic irrigation practices have been inefficient and have resulted in "massive" amounts of
water being discharged to the fields, the Lower Payette Ditch Company determined to ask this
Court for a relief less than permanently curtailing the water delivery to Harveys' field.

Mr. Klauzer and Dr. Homeck both concluded that Harveys' crop yield would be greater if he
would irrigate on shorter sets rather than on longer sets. Not only does the relief requested by
Lower Payette Ditch Company help eliminate one source of water percolation percolating into
the soil and into the slide, it increases Harveys' crop yield.
Harveys' response to this motion is exceedingly curious. First, Harveys attack their own
expert, asserting that Dr. Homeck did not know how long Mr. Harvey irrigated or what his
irrigation practices even were. This attempt to impeach one's own expert is unavailing.
Dr. Homeck was hired to provide testimony on behalf of Harveys. Harveys cannot now rely
upon Homeck's testimony then run away from it claiming that Dr. Homeck has no foundation
for his testimony. If Harveys did not intend to rely on Dr. Homeck, they should never have
offered his testimony or his expert witness report in this action.
Second, Harveys now have a supplemental affidavit from Mr. Klauzer. Mr. Klauzer in
his new affidavit continues to agree that Harveys would get a better yield on a 12 hour rotation as
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opposed to a 24 hour rotation. Mr. Klauzer states that it is not uncommon for some people to use
24 hour sets. Mr. Klauzer, however, is not an expert on percolation of water through the soil.

He has advised the Lower Payette Ditch Company that he has never placed or used soil moisture
monitoring sensors at depths below 3 feet because the root systems for crops do not generally go
to that depth.

Mr. Klauzer then states that he would want to know more about Mr. Harvey's irrigation
practices before he would make a final recommendation on what is best for Mr. Harvey.

Mr. Klauzer does not retract his statement, however, that reducing the sets from 24 hours to 12
hours will reduce percolation into the soil. This conclusion is consistent with the testimony of
Dr. Horneck.

Mr. Harvey's latest affidavit concerning the 12 hour and 24 hour set is filled with
inconsistencies, but in the end it simply argues that it would be somewhat more inconvenient to
irrigate on 12 hour sets rather than 24 hour sets. For example, Mr. Harvey asserts that he thinks
his irrigation practices have been efficient. Yet, Mr. Klauzer concludes that Mr. Harvey's
irrigation practices were inefficient because of worn nozzles and a lack of a pressure
compensating system. Klauzer Affidavit,~, 7-8. Mr. Klauzer's second affidavit does not
contest that point either. Mr. Klauzer concludes that Mr. Harvey's irrigation nozzles were
seriously worn. Mr. Harvey does not retract that conclusion. When an irrigation nozzle is worn,
it allows more water to be put out on the field using the same amount of pumping pressure.
Thus, with replacement of some of the nozzles from this point forward less water will be
delivered to the field with the same amount of pressure, as long as Harveys continue to replace
the nozzles on the manufacturer's recommendation. Indeed, Dr. Horneck states that nozzles are
usually replaced annually. Horneck Depo., p. 66, 11. 21-22. While Mr. Harvey claims his
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nozzles had a lifetime guarantee, that is clearly not true given the findings by Mr. Klauzer that
the nozzles were worn and releasing "massive" amounts of water. Klauzer Affidavit, 17.
The facts in this case clearly justify placing limitations on Harveys' irrigation practices.
His field has high water content, there is water on top of shale below his field, and his land is
sitting immediately above the landslide. There is water in the landslide above the level of the
ditch. Mr. Harvey's field is the closest source of water. The landslide did not begin to move
until after irrigation began on top of the hill. See Davis Affidavit II, Ex. A.
Harveys' historic irrigation practices have been notoriously inefficient, caused by a
combination of factors, including the bowl shape of the field, the length of the sets, and the
differential amount of water that came out of the nozzles based on lack of pressure control, and
worn out nozzles. Importantly, Harveys never replaced the nozzles on their sprinkler system
from the time they purchased the property in 1987 until 2010. Replacing these worn out nozzles
will reduce the amount of water delivered to the field. Increasing the frequency of the sets will
also reduce the amount of water that percolates down into the soil. Harveys' only response is
that it would be inconvenient to have to move the sprinklers more often. It was certainly more
than inconvenient to the Lower Payette Ditch Company when its ditch was destroyed in 2006 by
the landslide coming from Harveys' property.
This requested relief also moots all of Harveys' arguments concerning "takings." If the
Court grants this motion for permanent injunction, the Lower Payette Ditch Company is willing
to withdraw its request to permanently curtail delivery of water to the Harveys' field. This
injunction would be subject, of course, to the right of any party to seek to modify the injunction
based upon new information. Accordingly, the Court is well within its equitable power to enter a
permanent injunction requiring more efficient irrigation practices in order to protect the Lower
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Payette Ditch Company's main ditch from another disastrous hillside failure. f\_s Dr. l!iiil1:r :-..url
Holladay Engineering have concluded, "If the water is not removed from the landslide mass, it

will continue to move for a very long time. 111is is supported by the previous computer
modeling as well as the ongoing survey measurements. Some of that movement will be slow
creep as has been measured in the last two years. Some of that movement will likely occur as
rapid, large scale movement, as occurred in July 2006. If the groundwater level is lowered
substantially, then the stability of the landslide mass increases substantially." Davis Affidavit II,

Ex. D, Holladay Report, p. 15. In other words, there is a substantial likelihood of another
disaster if water is not removed from the slide by reducing percolation from above.
A more complete way of providing assurance that water stays out of the slide would be to
eliminate all irrigation from above. Id. However, recognizing the Court is dealing with equities,
Lower Payette Ditch Company requests that it enter the Order requiring Harveys to substantially
improve their irrigation efficiencies as set forth in lieu of a permanent shutdown of their
irrigation system.
A motion for permanent injunction is an appropriate vehicle to authorize the court to
engage in this balancing. Payne v. Skaar, 127 Idaho 341, 900 P.2d 1352 (1995) (motion for
permanent injunction could be maintained even after appeal filed). This case also demonstrates
that the court has the authority to impose conditions on an agricultural operation (a feed lot)
because of impact to the neighbors.

I II
III
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Lower Payette Ditch Company requests that the Court issue a pennanent injunction in the

f onn proposed, and enter final judgment in this action.
Dated this 16th day of June, 2010.
BARKER ROSHOLT & SIMPSON LLP

Alb~arker

-=

Attorneys for Plaintiff Lower Payette Ditch Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16 th day of June, 2010, I caused to be served a true and
correct copy of the foregoing REPLY IN SUPPORT OF LOWER PAYETTE DITCH
COMP ANY'S CROSS-MOTION FOR PERMANENT INJUNCTION OR, IN THE
ALTERNATIVE, CROSS-MOTION FOR SUMMARY JUDGMENT by the method
indicated below, and addressed to each of the following:
Filed with the Court via Hand Delivery.
Delton L. Walker
Lary C. Walker
Judson W. Tolman
S. Fred Wheeler
Walker Law Offices
232 E. Main Street
P. 0. Box 828
Weiser, ID 83672

___U.S. Mail, Postage Prepaid
-~-U.S. Mail, Certified
Hand Delivered
I
___ Overnight Mail
- - -Facsimile

Y

Albert P. Barker
Attorneys for Plaintiff Lower Payette Ditch Company
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

LLP

Attorneys for Plaintiff Lower Payette Ditch Company
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)
)
)
)
)
vs.
)
)
ROBERT I. AND MARGARET HARVEY, )
)
Defendants.
)

LOWER PAYETTE DITCH COMPANY,
a ditch company existing under the laws of
the State ofldaho,

Case No. CV 2009-01803
REPLY MEMORANDUM IN SUPPORT
OF LOWER PAYETTE DITCH
COMP ANY'S MOTION TO DISMISS
COUNTERCLAIMS PURSUANT TO
IDAHO RULES OF CIVIL PROCEDURE
12(b)(6)

This motion involves Harveys' Counterclaims only. The Counterclaim Harveys filed in a
timely fashion on May 3, 2010, asserts only one count. That count alleges "the injunction
requested in LPDC's Complaint constitutes a taking of Harveys' water rights and the Property."
Amended Answer and Counterclaim, p. 11. The "Property" is described in the Counterclaim as
the land consisting of 220 acres above the landslide. Amended Answer and Counterclaim, p. 6,
paragraph 3. That Counterclaim was answered on May 10, 2010 by the Lower Payette Ditch
Company. Subsequently, on May 17, 2010, without leave of the court or stipulation of the
parties, Harveys filed their Second Amended Answer and Counterclaim. This Counterclaim
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attempted to add a "second cause of action" asserting a violation of LC. § 42-9 l 4. Second

Amended Answer and Counterclaim, p. 8-9, paragraphs 16-20. Both Counterclaims must be
dismissed.
ARGUMENT
The Lower Payette Ditch Company's Motion to Dismiss rests on certain fundamental
principles of law. First, every property owner must use their property in a way so as not to cause
injury to others. ~ifers v. Johnson, 7 Jdaho 798, 801, 65 P. 709, 710 (1901). Second, a

landowner higher in elevation is not entitled to accumulate water on their property artificially
and then release that water onto the lower landowner. Utter v. Gibbins, 137 Idaho 361,366, 48
P.3d 1250, 1255 (2002). Third, interference with a canal or ditch is a nuisance under Idaho law.
I.C. § 52-101. Such nuisance is entitled to be abated. LC.§ 52-111. Fourth, only state actors
can be held liable for a deprivation of a constitutional right. Diamond Alliance, LLC. v. Kimball,
2010 Opinion No. 35 (March 25, 2010), See also Boise Tower Associates, LLC. v. Hogland, 147
Idaho 774, 780, 215 P.3d 494, 500 (2009)(violation of constitutional rights by a person acting
under color of state law).
A.

The Lower Payette Ditch Company's Complaint has been Misrepresented by

Harveys.
Despite Harveys' efforts to make it so, this is not a private condemnation case brought
under LC.§ 42-1106 where the ditch company seeks to obtain a right of way for its ditch. Under
Idaho law, any private party has a right to condemn a right of way for a ditch across the property
of another. Here, Lower Payette Ditch Company already has a right of way. This action does
not seek to condemn a right of way. This action is (1) for a declaratory judgment of a ditch
company's rights when one of its shareholders is causing damage to its ditch, (2) an injunction to
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prevent damage to the ditch by stopping the irrigation of the property above the ditch and "for
such other injunctive relief as the court determines as necessary and appropriate for the
protection of the Lower Payette Ditch Company's ditch." Amended Complaint, p. 11 -12, ,r 2,
(3) LPDCo see_ks a determination that the injury to the ditch caused by Harveys constitutes a
nuisance under Idaho law. The Ditch Company has not alleged a count to create a right of way
under LC.§ 42-1106.
B.

The Lower Payette Ditch Company is Not a State Actor.

The facts pertinent to the Motion to Dismiss are not in dispute despite Harveys' attempt
to create questions of fact. The Lower Payette Ditch Company is not a state or governmental
entity. It is a private ditch company and Harveys are shareholders. Harveys admitted this in
their answer. Aberdeen-Springfield Canal Company v. Peiper, 133 Idaho 82, 982 P.2d 917
(1999), makes it abundantly clear that under Idaho law a ditch company, or canal company,
attempting to enforce its statutory rights is not a state actor and is not subject to assertions that
their actions are an unconstitutional violation of due process. Indeed, Harveys do not cite a
single case holding the activity of a ditch company, canal company, or other private water
conveyer constitutes state action under Idaho law. A review of the Idaho Reports would find
dozens, if not hundreds, of cases involving ditch companies and canal companies. Yet, in no
case has a private ditch company, or canal company, ever been held to be a state actor. In the
only case where the issue has been raised, the canal company was held not to be a state actor.

Aberdeen-Springfield, supra. Absent state action, there can be no takings claim.
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C.

Abating a Nuisance is Not a "Takings."

Harveys have not cited a single instance in Idaho law, or in the law of any jurisdiction,
where a coUii order abating a nuisance for preventing injury to a third party was held to give rise
to a cause of action for compensation. Not one.
Defendants then devote a good section of their brief to the argument that they either are
not causing a nuisance or are immune from nuisance claims under Kunz v. Utah Power and Light
Co., 117 Idaho 90, 792 P.2d 926 (1997). This argument has nothing to do with the question of
whether or not Harveys can maintain a counterclaim for a taking, and the argument is dealt with
in response to the Motion for Summary Judgment. Nevertheless, it should be noted that the
cases Harveys rely upon to claim immunity from nuisance causes of action all involve the
question of whether operators of irrigation ditches, canals, and dams in natural waterways are
immune from nuisance claims, not individual users of water. Harveys use of irrigation on top of
the hillside above the canal does not make them an operator of irrigation ditches, canals, and
dams in natural waterways. They are not a reservoir or dam operator. They are not operators of
irrigation canals. They are private irrigators just like the upstream water user in Utter v. Gibbins
who was indeed subject to a nuisance claim and injunction for creating a nuisance by discharging
water artificially onto the lower landowner, and was not entitled to compensation for the
abatement of the nuisance. Utter v. Gibbins, 137 Idaho 361, 366, 48 P.3d 1250, 1255 (2002).
D.

No "Takings" When the Property has Residual Value.

The takings claim urged by Harveys also collides with the judgment of the Idaho
Supreme Court in Covington v. Jefferson County, 137 Idaho 777, 53 P.3d 828 (2002) and Moon

v. North Idaho Farmers Ass 'n, 140 Idaho 536, 96 P.3d 637 (2004). Harveys' Counterclaim
asserts a taking of the "property" and appurtenant water rights. Harveys' Counterclaim describes
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the "property" as the land. Harveys' expert witness has admitted that the land retains residual
value if the land is no longer irrigated. Ruddell Depo. P. 44, 11. 10-13, and Ex. F. to Davis Aff.

II. 1 Harveys' expert witness, Mr. Ruddell, admits that the water is transferable. So does Harvey.
While Harveys loudly complain that their property is "taken" and has "no value" if the court
grants an injunction, there is no fact in the record to support this claim. The land, admittedly, has
residual value. The water rights, admittedly, are transferable.
Covington and Moon both hold that there is no "takings" unless the value of the property
has been completely destroyed by the actions of the governmental entity (which Lower Payette
Ditch Company is not). Harveys rely exclusively on the case of Hughes v. State, 80 Idaho 268,
328 P.2d 397 (1958), and concede that Moon "partially overruled Hughes," p. 12. Harveys'
concession does not go far enough given the holdings of Moon and Covington. First, Hughes
involved a right of access. This case does not attempt to deny Harveys access to their property.
They have the right of access as they always have had. Hughes is inapposite on its facts.
Secondly, Moon v. North Idaho Farmers Association makes it clear that the case law Harveys
are relying on here is no longer good law in Idaho. The Supreme Court in Moon noted that the
District Court, in analyzing the extent of the taking, relied on the two cases which Harveys rely
on exclusively. Knowles v. New Sweden Irrigation District, 116 Idaho 217, 231, 101 P. 81, 86
(1908), and Hughes v. State, 80 Idaho 286,294,328 P.2d 397,401 (1958). In Moon, the court
stated "this Idaho authority relied upon by the District Court has since been overruled by the
Supreme Court's interpretation of the scope of a taking." 140 Idaho at 542, citing Covington.
Harveys' attempt to expand Hughes beyond the facts of its case is clearly unavailing given the
Supreme Court's decisions in Covington and Moon.
1

Q: So if you take the water off, there will still be some residual value left in the land?
A: Yes, of$165,000.
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E.

Harveys' Second Counterclaim Was Not Timely Filed, And Must be Dismissed.

Harveys next argue that the Second Amended Counterclaim was filed in compliance with
the deadlines set by the court's order. Not true. The Second Amended Counterclaim was filed
May 17, 2010. The court's Clarification Order required amended pleadings to be filed on or
before May 3, 2010. Clarification Order, p. 10. There was no stipulation to extend the time for
filing amended counterclaims. Lower Payette Ditch Company agrees that the initial
Counterclaim was filed timely. However, that Counterclaim asserted only the "taking" cause of
action and not a cause of action under LC.§ 42-914. Moreover, Rule 15(a) of the Idaho Rules of
Civil Procedure provides that a party may amend their pleadings (including counterclaims) after
the pleading has been answered or after the trial has been set only by leave of the court or by
written consent of the adverse party. There has been no written consent from the Lower Payette
Ditch Company and no order of the court and indeed no application from Harveys to assert a
claim under LC. § 42-914. Count two of the second amended counterclaim must be dismissed
on those grounds.
F.

Harveys Cannot Plead a Cause of Action Under LC.§ 42-914.

Harveys do not respond at all to the Motion to Dismiss LC. § 42-914 other than to cite the
statute. Harveys do not dispute that under LC. § 42-914, a water delivery entity has the ability
and the right to require conditions on the delivery of water as long as those conditions are
reasonable. This has been the law ofidaho for over a century. Wilterding v. Green, 4 Idaho 773,
45 P. 134 (1896). Harveys do not dispute that right. In addition, the Supreme Court has held
that an irrigation company has the right to impose conditions necessary to protect the canal.

Gasser v. Garden Water Company, 81 Idaho 421,346 P.2d 592 (1959). Harveys do not dispute
that the Lower Payette Ditch Company has the right to impose conditions to protect its canal.'
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Harveys' argument appears to be that LC.§ 42-914 mandates payments of damages any time a
restriction is placed on the use of the water. No language of the statute supports that position,
nor do the cases interpreting the statute. The statute says if there is a violation of LC. § 42-914,
then the water delivery entity is responsible for damages. There can be no violation of LC.
§ 42-914 unless the condition imposed is umeasonable. Gasser, supra.

At this time, the Lower Payette Ditch Company has petitioned the court to allow it to
impose conditions either to stop irrigating or, as noted in its cross motion for preliminary
injunction, to reduce the irrigation time to 12 hour sets or less and impose other necessary
conditions to prevent percolation of water into the ground above the ditch. If the court concludes
that the conditions are reasonable, then it can impose those conditions and there will be no
violation of LC.§ 42-914. If the court concludes that certain conditions are not reasonable, it

will not impose those conditions and again, there will be no violation of LC. § 42-914. The ditch
company has not unilaterally cut off water to the Harveys. Instead, it has chosen to come before
this court seeking the court's guidance of what is a reasonable method to protect its ditch as it is
entitled to do under LC.§ 42-914 and Wilterding. Consequently, even if the Harveys Second
Amended Counterclaim seeking to assert a cause of action under I.C. § 42-914 were timely (and
it is not), they have still failed to state a cause of action for violation of that statute.

III
III
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Accordingly, Harveys counterclaims should be dismissed with prejudice.
DATED this 16 th day of June, 2010.

BARKER ROSHOLT & SIMPSON LLP

Albert P. Barker
Attorneys for Plaintiff Lower Payette Ditch Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of June, 2010, I caused to be served a true and
correct copy of the foregoing REPLY MEMORAi~DUM IN SUPPORT OF LOWER
PAYETTE DITCH COMPANY'S MOTION TO DISMISS COUNTERCLAIM
PURSUANT TO IDAHO RULES OF CIVIL PROCEDURE 12(b)(6) by the method
indicated below, and addressed to each of the following:
Filed with the Court via Hand Delivery.
Delton L. Walker
Lary C. Walker
Judson W. Tolman
S. Fred Wheeler
Walker Law Offices
232 E. Main Street
P. 0. Box 828
Weiser, ID 83672

___U.S. Mail, Postage Prepaid
___U.S. Mail, Certified
X Hand Delivered
---=-=-___Overnight Mai]
Facsimile
- -

Albert P. Barker
Attorneys for Plaintiff Lower Payette Ditch Company
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
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Clerk District Court

Attorneys for Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)
)
)
)
)
)
)
vs.
)
ROBERT I. AND MARGARET HARVEY,)
)
)
Defendants,
)

LOWER PAYETTE DITCH COMP ANY,
a ditch company existing under the laws of
the State of Idaho,
Plaintiff,

Case No. CV 2009-01803

SECOND PRETRIAL
CONFERENCE MEMORANDUM OF
LOWER PAYETTE DITCH
COMPANY

COMES NOW the Lower Payette Ditch Company, by and through its attorneys of
record, and pursuant to Rule 16(c) of Idaho Rules of Civil Procedure, hereby submits the
following Second Pretrial Conference Memorandum for the Court's consideration at the pretrial
conference to be held on June 22, 2010.
1.

In this case the Lower Payette Ditch Company has requested a declaratory

judgment and preliminary and permanent injunction against Defendants Robert I. and Margaret
Harvey. The Harveys irrigate a 220 acre field immediately above a moving landslide, which has

PRETRIAL CONFERENCE MEMORANDUM OF L a m ~ T E DITCH COMPANY - I
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in tht past destroyed segments of the Lower Payette Ditch Company's principal ditch, shutting

off irrigation to over 2,000 acres of irrigated farm land. The Harveys continue to irrigate the
field above this hillside and have refused to discontinue or modify their irrigation of this field.
This irrigation poses a threat to the ditch, the Ditch Company's water users, and the economy of
the county. The Ditch Company seeks a declaratory judgment that is has no duty to deliver
water to Harveys for use on this field because of the imminent threat to the ditch and an order
permanently enjoining Harveys from irrigating this field above the landslide, or such other relief
as the Court determines is proper. The Ditch Company also seeks an order abating the nuisance
caused by Defendants' interference with the ditch.
2.

The admissions of the parties, based on the Complaint and Answer are:
a. This Court has jurisdiction over this action and venue is proper in this Court;
b. The Lower Payette Ditch Company is an Idaho non-profit corporation which

provides water to approximately] 3,000 acres in Washington and Payette counties;
c. The Lower Payette Ditch Company was initially constructed in its present
location in about ] 882;
d. Harveys own land on the bluff immediately above the landslide, located in
Washington County, purchased from Cahill in 1987;
e. Harveys are shareholders in the Lower Payette Ditch Company and pump
water from the ditch up to their property on the bluff above the landslide;
f.

In July 2006, the hillside below the Harvey property failed, destroying a large

section of the Lower Payette Ditch. The Ditch Company incurred significant expense to re-route
the ditch to provide irrigation water to downstream shareholders. Service to these downstream
shareholders was interrupted for several days while temporary facilities were constructed to
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allow irrigation water to be routed around the failed section of the ditch. The Governor issued a
disaster proclamation based on the ditch failure;
g. Rex Knudson filed suit against Harveys and the Ditch Compay. Harveys
settled with Knudson. The Ditch Company went to trial and the jury returned a verdict
attributing 95% of fault to Harveys and 5% to the Ditch Company. Mr. Harvey testified at trial;
h. In November 2008, after the trial, the Ditch Company wrote to Harvey
advising him of the jury verdict and that the Ditch Company would not continue to provide water
to be used on the bluff above the hill.
3.

This case was originally set for a four day jury trial to commence February 16,

2010. The Defendants moved to vacate the trial during the pre-trial conference held February
11, 2010, which Motion was granted. The Court issued its "Clarification Memorandum and
Order," on April 20, 2010. In the Order the Court allowed the parties to amend their pleadings
on or before May 3, 2010. The Court further ordered that the trial, re-scheduled to commence
July 13,2010, would be held before an advisory jury. The Court ordered the parties to file all
pre-trial motions in conformance with the Idaho Rules of Civil Procedure, and notice those
motions for hearing on June 18, 2010, at 9:30 a.m. Both parties filed amended pleadings. The
Court further ordered that the parties file with the Court on or before June 18, 2010, proposed
advisory and trial instructions and verdict forms, as well as a "trial memorandum which sets
forth the elements of the theories ofrecovery or defense and supporting authorities[,]" including
authorities in support of the measure of damages.
4.

Presently pending before this court are 1) the Defendants' Motion to Strike, 2) the

Defendants' Motion for Summary Judgment, 3) the Plaintiffs Motion to Dismiss Defendants'
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Counterclaims, 4) the Plaintiffs Motion for Permanent Injunction, or in the Alternative CrossMotion for Summary Judgment, and 5) the Plaintiff's Motion to Strike Late Filed Affidavits.
5.

Ditch Company's Requests for Relief: The Plaintiff has filed a motion for a

permanent injunction seeking an order of this court to limit the Defendants' irrigation to no more

than 12-hour sets, to replace his irrigation sprinkler nozzles in conformance with manufacturers
specifications, and to continue to provide access to the property by the Ditch Company to
monitor the soil moisture monitoring sensors, flow meter and soil conditions.
In order to be granted the injunctive relief sought in this case the Ditch Company must
demonstrate that the relief is necessary under the facts and circumstances of the case. Harris v.
Cassia County, 106 Idaho 513,518,681 P.2d 988,993 (1984), citing Lawrence Warehouse Co.
v. Rudio Lumber Co., 89 Idaho 389,405 P.2d 634 (1965).
The Ditch Company has alleged claims for a declaratory judgment that the Ditch
Company is not required to deliver irrigation water to Defendants, for a permanent injunction
preventing the Defendants from continuing to irrigate in a manner that damages the Ditch
Company's ditch, and a claim for nuisance alleging that the Defendants irrigation practices
constitute an interference with the Ditch Company's ditch in violation ofldaho Code§ 52-101,
et seq. The Plaintiff alleges damages resulting from the Defendants creation of a nuisance in an
amount to be proven at trial.
The measure of nuisance damages is stated in Idaho Gold Dredging v. Boise Payette
Lumber Co., where it states:
There are a great many cases wherein the rule is stated to the effect
that, if defendant has damaged plaintiff's property by means of a
temporary nuisance, or one which can be abated, recovery for
temporary injury only can be had, and the difference in the value
of the property before and after the injury is not the proper measure
of damages. This rule is based on the theory that abatement of the
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cause of injury will abate the injury, and it should be applied only
in cases wherein this is true. After all, it is the character of the
injury, whether temporary or permanent, and not the character of
the cause of it, which controls.

Idaho Gold Dredging Corp. v. Boise Payette Lumber Co., 52 Idaho at 733, 22 P.2d at 149,
(1933). Therefore, the measure of damages awardable to the Ditch Company will depend on a
determination that the Defendants' conduct constitutes a nuisance, the scope and extent of the
Court's order to abate such nuisance, and whether the damage sustained by the Ditch Company
is lessened by the abatement of the nuisance.

If there exists an abatable nuisance, the damages sustained prior to the abatement are
awardable where "substantial evidence supporting the three essential elements [exists]: first,
existence of a nuisance, second, damage thereby to [Plaintiff's] business, and third, extent of
money damages to [Plaintiffs] business[.]" Conley v. Amalgamated Sugar Co., 74 Idaho 416,
424,263 P.2d 705, 710 (1953). Therefore, if the jury finds that the Defendants' irrigation
practices constitute an interference with the Ditch Company's ditch, then the Ditch Company
must provide substantial evidence of the amount of money that the Ditch Company has expended
to repair and restore the ditch as a result of the Defendants' interference. Those damages are
awardable to the Ditch Company.
Further, "[d]amages may be recovered along with an injunction or abatement, but [the
Supreme Court] find[s] no statutory requirement that the complainants prove an entitlement to
monetary damages before a nuisance can be enjoined or abated." Payne v. Skaar, 127 Idaho 341,
345, 900 P.2d 1352, 1356 (1995).
Harveys' Counterclaims: The Defendants Harveys have alleged two counterclaims, one
for a taking and the other for relief pursuant to Idaho Code§ 42-914. The Defendants'
counterclaim alleging a cause of action must be dismissed because the Ditch Company is not a
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state actor capable of effecting a taking, because abatement of a nuisance is not a taking, and
because the facts of this case clearly demonstrate that the Defendants' property still has "residual
value" if the injunction is entered. The second cause of action under LC. § 42-914 must be
dismissed because it was not timely filed, but if it is not, then the Defendants are not entitled to
any relief under LC. § 42-914 because the injunctive relief sought by Ditch Company in its
Motion for Permanent Injunction constitutes a reasonable restriction on the Defendants use of the
water to protect the ditch. The right to have water delivered is subject to failure "to comply with
the lawful requirements and conditions of use." Idaho Code§ 42-914. Gasser v. Garden Water

Co., 81 Idaho 421, 346 P.2d 592 (1959), expressly holds that imposing conditions designed to
protect a ditch from injury is a lawful exercise of this authority by the irrigation company.
6.

This case is set for a four-day jury trial to commence July 13, 2010. The Court

has stated that it will empanel an advisory jury and will submit the question of damages to the
jury after the Court determines what type of injunction to issue, if any. Plaintiffs submit that the
jury should also determine the nuisance damages for the injuries which are not abated by the
Court's injunctive relief. Plaintiff has identified thirteen "may call" witnesses in the attached
witness list. Defendants have identified eight witnesses.
7.

Pursuant to the scheduling order entered after the February trial was vacated, the

parties must exchange witness lists, exhibit lists, and proposed jury instructions on or before June
29, 2010. The parties shall further exchange ALL proposed exhibits on or before June 29, 2010.
A copy of each parties proposed exhibits must be submitted to the court clerk at the pretrial
conference held in this matter. In its Clarification Memorandum and Order this Court modified
the time for submitting jury instructions. Proposed advisory and trial jury instructions must be
filed with the Court on or before June 18, 2010.
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8.

There is no need to refer any matters to a magistrate or special master.

9.

The parties have engaged in settlement discussions and have been unable to reach

a resolution.
10.

The final Pretrial Order should incorporate the limitations on offering evidence

not previously disclosed in discovery, an.d precluding parties from calling witnesses not
disclosed on the parties witness list (except impeachment witnesses), and not offering exhibits
other than those exchanged (except impeachment exhibits) on or before June 29, 2010.
11.

There is no need for any special procedures.

12.

Paragraphs 11, 12, and 13 of Rule 16(c) are not relevant in this matter.

Dated this 18th day of June, 2010.
BARKER ROSHOLT & SIMPSON LLP

Shelley M. Davis
Attorneys for Lower Payette Ditch Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 18th day of June, 20 l 0, I caused to be served a true
and correct copy of the foregoing SECOND PRETRIAL CONFERENCE MEMORANDU'1
OF LOWER PAYETTE DITCH COMPANY by the method indicated below, and addressed
to each of the following:
Filed with the Court via Hand Delivery.

Attorneys for Defendants Harveys
Delton L. Walker
Lary C. Walker
Walker Law Offices
232 E. Main Street
P.O. Box 828
Weiser, ID 83672

_ _ U.S. Mail, Postage Prepaid
X Hand Delivered
_ _ Overnight Mail
Facsimile
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IN THE DISTRICT COURT OF THE THIR!) JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHING TON

)

LOWER PAYETIE DITCH COMPANY,
a ditch company existing under the laws of
the State of Idaho,

vs.

)
)
)

Case No. CV 2009-01803

)

COURT ORDER

STIPULATION FOR ENTRY OF

)

)
ROBERT I. AND MARGARET HARVEY, )
)
Defendants.
)

Flied

Juft; .t, J. o!/I

BETTY J. TH

MAS

Cierk Distri~t Cot.-rt

/f:SS-A,M. y
· · ·

· --.. ""

~u41'tt.Uru;t,,~2!!'.

COMES NOW Plaintiff LOWER PAYETIE DITCH CO:MPANY ("LPDC"), and

Defendants. ROBERT I HARVEY and MARGARET HARVEY ("Harveys"), and enter into this

STIPULATION FOR ENTRY OF COURT ORDER under the following terms and conditions:
1.

LPDC and the Harveys have discussed terms and conditions under which the

Court may enter an Order which would resolve the issues in this litigation.
2.

The parties disagree as to the effect, if a..11y, Harveys' past and present irrigation

practices conducted on a field of approximately 220 acres (Harvey property) located on the
hillside above LPDC's main delivery ditch may have upon the moisture in the deep soil and/or
upon the slide area.
3.

The parties agree as to a "Division Point'' in the 220 acre field which is located

505 feet north of the Boring Well 1. The land north of the Division Point is referred to as the
''North Fannland" and the land between the Division Point and Boring Well I and also the
irrigated land east of the cattle corrals referred to as the "South Farmland".
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Harveys shall divert surface irrigation runoff away from the slide mass and no

excess irrigation water (water not evaporated or used by the crops and which infiltrates into the
groundwater system) shaH be applied to the crops being cultivated on the 220 acres at issue in

this litigation.
5.

The existing flow meter installed to monitor water flow from Harveys' pumps, the

existing soil moisture monitoring system, and the existing monitoring wells shall remain on
Harveys' property, undisturbed by Harveys, for the duration of the Monitoring Period, as defined
below, and for any extended period as may be agreed upon by the parties or ordered by the
Court.

6.

Within the South Farmland, inigation will be done using the two existing rolling

sprinkler lines, one which lies East and West and rolls North and South located on the irrigated
land immediately north of the corrals, and the second Line which lies North and South and rolls

East and West located on the irrigated land east of the corrals.
7.

The irrigation by these sprinkler lines in the South Farmland shall be conducted

on 12-hour rotations. Each nozzle installed in these two lines shall be not greater than standard
five GPM flow control nozzles to be tested for wear and tear and replaced as recommended by
the manufacturer. Testing of the nozzles shall be perfonned by Harveys at least every three

years.
8.

The above described irrigation practices shall be conducted for all crops raised on

the South Fann.land, All repair and maintenance on the two sprinkler lines, the main line and
irrigation system located on the South Farmland shall be performed in a reasonable time and
manner so as to avoid excessive spills and leakage.
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The above stated restrictions on irrigation practices shall not apply to the North

Fannland.
10.

During the time period between entry of this Order and January 1, 2013~

("Monitoring Period"), LPDC shall be entitled to carry out reasonable monitoring of the
presently existing wells, sensors and borings. During the Monitoring Period, LPDC shall be
responsible for general maintenance and repairs relating to the wells, sensors and borings;
however, Harveys shall be responsible for repairing any damage to the wells, sensors and borings
caused by Harveys.
11.

During the Monitoring Period, LPDC shall have the authority to install additional

monitoring or borings on the Harvey property. LPDC shall deliver to Harveys and also to Walker
Law Office a specific written proposal setting forth the additional monitoring and/or borings
being requested and the rational for such request. Harveys shall have a response period of 30
days from the date LPDC's written proposal is received in which to object. If Harveys object and
the parties are unable to reach an agreement then Harveys may petition the Court for relief.

12.

In the event Harveys, individually or through legal counsel, do not respond in

Mi ting within 30 days from receipt of LPDC's written proposal, LPDC shall be entitled to
proceed with their proposed additional monitoring and/or borings as set forth in their written
proposal.
13.

All investigations, including monitoring. borings, studies, etc., conducted or

requested by LPDC shall be done, if at all, entirely at LPDC's expense and at such times so as to
minimize or avoid their impact on or interference with the Harveys' farming practices.
14.

LPDC shall provide copies of all findings, tests, reports, analysis, and summaries

completed by LPDC or LPDC's expert(s) relating to investigative activities conducted during the
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Monitoring Period. LPDC shall mail copies of such documents to the Harveys and also to
Walker Law Office.

15.

Any findings, tests, reports, a..ttalysis, and summaries completed by Harveys or

Harv..eys' expert(s) or consultants relating to investigative activities or irrigation practices
conducted on Harveys' property during the Monitoring Period shall be provided to LPDC.
LPDC shall mail copies of such documents to LPDC and to Barker Rosholt & Simpson LLP.
16.

The above irrigation restrictions within the South Farmland shall extend through

the end of the 2012 irrigation season and, unless otherwise agreed by the parties, such
restrictions shall cease as of April 1, 2013. No later than January 1, 2013, and at the request of
either party, the parties shall meet and confer as to whether the existing practices. ordered herein,
should continue or be modified, If the parties agree to continue or modify existing practices, such
extension or modification shall be submitted to the Court in the fonn of an Amended Order. If
the parties cannot agree as to an extension or modification of the existing practices, then either
party may file an appropriate motion with the Court seeking to modify the terms of this Order.
N othlng in this Order shall be construed as determining whether to continue or modify the
restrictions, or the parties respective burdens in seeking to continue or modify the tenns of this
Order.
17.

The parties stipulate to entry of a Court Order and final Judgment under Rule

54(a) consistent with the terms and conditions stated herein which, except as expressly provided
here~ shall resolve all claims and causes of action, whether plead or wi-plead, known or
unknown, relating to the above-captioned lawsuit up to the date of the Order; however, said
Order shall not preclude either party from moving to modify the Order, including seeking
additional restrictions or protective measures beyond those set forth in this Order. If the event a

STIPULATION FOR ENTRY OF COURT ORDER

4

00081.1.

07-02-'10 10:45 FROM-

2083446034

I

T-706 ?0006/0015 F-594

party :;o moves, fU;.:l'!. ff~dlocation must be based upon new data gathered or analysis conducted
after the date of the O.tder out may be supported or corroborated by already existing data,

LOWERPAYEITB DITCH COMPANY

, lo~ 3D-t D
By:,---.:::~~~::,....i--lL..~~~--

Date

Ti~e:,_L-L...=.i...:..w.~~~....--,,f.---

Date

ROBERTI. AND MARGARBTHARVBY

Robert I. Harvey

Date

Margaret Harvey

Date

Lary C. Walker, Attorney for Defendants

Date

s
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l)&l'l"j so moves,

such modifioatlon must be based upon new data gathered or analysis conducted

after the dale of the Otdar but may be supported or corroborated by already existing data.

LOWER PAYBTTB DITCH COMPANY
By:._ _ _ _ _ _ _ _ _ _ __

·-------~---

Date

Title:

Albert P. Barker, Attorney for Plaintiff

·

Date

· ·

ROBERT I. AND MAR.GAR.BT HARVEY

7-1- I 1)
Dat.e

Date

1-1-Ji)
1

_7-- /- )tt:)
Dato
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IN TBE DISTRICT COURT OF l1IE THIRD JUDICIAL DISTRICT OF TllE

STATE OF IDAHO, IN AND FOR TllE COUNTY OF WASllINGTON

)
L0\VERPAYETIBDITCHC0MPANY, )
a ditch company existing under the laws of )
the State ofldaho,
)
)

vs.

)
)

ROBERT I. AND MARGARET HAR.VEY. )

Case No. CV 2009-01803

FINAL ORDER GRANTING
STIPULATION OF PARTIES FOR
ENTR.YOFCOURTORDERAND
DISMISSING ACTION

)

Defendants.

)

Th.is ma.tt:er comes before the Court pursuant to the Stipulation for Entry of Court Order,

entered into by the partiC.11 Lower Payette Ditch Company (LPDC) and Robert I. end Margaret
Harvey (Harveys) to the above referenc:ed action on or about July 1, 201 o. The parties disagn,e

as to tbe effec~ if any, Harveys' past and present irrigation practices conducted on a field of
approximately 220 acres (Harvey property) located on the hiJ1side above LPDC's main delivery
ditch may heve upon the moisture in. the deep soil and/or upon the slide area. The parties have

stipulated to a certain t:enns and conditions to resolve the issues in this action.
Good cause eppcaring therefore. it is heJ:cby Ordered, and this does Order:
1,

The parties agree as to a Division Point' in the 220 acre :field which is located
11

505 feet north of the Boring Well 1. The land north of the Division Point is referred to e.s the
"North Farmland" and the land between the Division Point and Boring Well 1 and aJso the
irrigated land east of the cattle corrals referred to as the "South Farmland".
FINAL ORDBR GRANTING STIPULATION OF PART.JES :FOR ENTR.Y OF COURT ORDER. AND
DISMJSSTNO ACTION
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2,

Harveys shall divert surface iniga.tion runoff away from the slide mass and no

excess irrigation water (water not evaporated or used by the crops and which infiltrates into tho

groundwater system) shall be applied to the crops being cultivated on the 220 &cJes at issue 1n

this: litigation.
3.

The existing flow meter instal1ed to monitor water flow from Harveys' pumps, the

existing soil moisture monitoring system. and the existing monitoring welfa shall remain on
Harveys' property, undisturbed by Harveys, for the duration of the Monitoring Period, as defined
below, and for any extended period as may be agreed upon by the parties or ordered by the
Court.

4.

Within the South Farmland, inigatlon will be done using the two existing rolling

sprinkler lines. one which lies East and West and rolls North and South located on the :irrigated

land immediately north of the corrals, and tM second Line which lies North and South and rolls
East and West located on the inigated land east of the corral.c:i.

5.

The irrigation by these sprinkler lines in the South Fannland shall be conducted

on 12-hour rotatioru:. Each nozzlo installed in these two lines shall be not greater than standard
five OPM flow control nozzles to be tested for wear and tear and replaced as recommended by

the manufacturer. Testing of the nozzles shall be perfonned by Harveys at least e,1ei:y three
years.
6.

The above described irrigation practices shall be conducted for all crops raised on

the South Fannland, All repair and maintenance on the two sprinkler lines, the ma.In line and
irrigation system located on the South Farmland shall be performed. in a reasonable time and
manner so as to avoid excessive spills and leakage.
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The above st.Bted restrictions on frrigationpractices shall not apply to the North

Farmland.
8.

During the time period between entry of this Order and January 1. 2013,

("Monitoring Period''), LPDC shall be entitled to eaa:y ollt reasonable monitoring of the

presontly existing wells> sensors and borings. During the Monitoring Period, LPDC shall b=
responsible for general maintenance and repairs relating to the wells, sensors and borings;
however~ Harveys shall be responsible for repairing any damage to the wells~ .!lensori!I and borings
caused by Harveys.
9.

During the Monitoring Period, LPDC shall have the authority t-0 install additional

monitoring or borings on the Harvey property. LPDC shall deliv0r to Harveys and also to Walker

Law Office a specific written proposal setting forth the additional monitoring and/or borings
being requested and the ra.ti.ona~~h request. Harveys shall have a response period of 30

days from the date LPDC's written proposal is received in which to object. If Harveys object and
the parties are unable to reach an agreement then. Harveys may petition the Court for relief.
l 0.

In the event Harveys, individually or through legal counsel. do not respond in

writing within 30 days from receipt of LPDC's written proposal, LPDC shall be entitled to

proceed with their proposed additional monitoring and/or borings as sl?t forth in their written
proposal.
11.

All investigations~ including monitoring> borings, studies, eto., conducted or

requested by LPDC shall be done, if at all, entirely at LPDC's expense and at such times so as to

minimize or 11.void their impact on or interference with the Harveys' famrlng practices.
12.

LPDC shall provide copies of all findings, tests, reports, s.nalysis~ and summaries

completed by LPDC or LPDC's expcrt(s) relating 10 investigative activities conducted during the
FINAL ORDER. GRANTING STIPULATlON OF PARTlBS FOR ENTRY OF COUR.T ORDER ANO
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Monitoring Period. LFOC shall mail copies of such documents to the Harveys and also to
Walker Law Office.

13.

Any findings, tests, reports, analysls, and summaries completed by Harveys or

Harveys' expert(s) or consultants relating to investigative activities or irrigation practices
conducted on Harveys' properly during the Monitoring Period shall be provided to LPDC.
/.117.f.U- 1.)$

~

·bfa:Belshall mail copies of such documents to LPDC and to Barker Rosholt & Simpson LLP.
14.

The above inigation restrictions withiri the South Fannland shall extend through

the end of the 2012 irrigation season and, unless otherwise agreed by the parties, such
remrlctions shall ceaso as of April l, 2013. No later than January 1, 2013, and at the request of
either party, the parties shall meet and confer flS to whether the existing practices, ordered herein,
should continue or be modifled. If the parties agree to continue or modify existing practices, such
extension or modification shall be submitted to the Court in the fonn of an Am.ended Order. If

the parties cannot agree as to an ex:tension or modification of the existing practices, then either
party may file an approptiate motion with the CoW't seeking to modify the t.erms of this Order.

Nothing in this Order shall be construed as determining whether to continue or modify the
restrictions, or the parties respective burdens in seeking to continue or modify the terms of this
Order.
15.

A final Judgment tmderRule 54(a) shall be entered consistent with the tenns and

conditions stated herein which; exoept as expressly provided herein, shall resolve all claims and

cames of action, whether plead or un-plead, known or unknown, relating to the above-captioned
lawsuit up to the date of the Order; however, this Order shall not preclude eith~ porty from
moving to modify the Order, including seeking additional restrictions or protective measures

beyond those set forth in th.is Order. In 1he event a party so moves, such modification must be
rINAL ORDERGllANTING STIPULATION OF ?ARTIES FOR ENTRY OF COURT ORDER AND
DISMISSING ACTION
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based upon new data gathered or analysis condacted after the date of the Order but may be
supported or oouobora.ted by already existing data.
TIIEREFORE. in conformanoe With the above stated stipulation, this action is hereby
DISMISSED.

Dated this

tf'
..?4ay of July. 2010.
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I HEREBY CERTIFY ~ton this
of July, 2010, I caused to be served a true and
correct copy of the foregoing FINAL ORDER GRANTING STIPULATION OF PARTIES
FOR ENTRY OF COURT ORDER AND DISMISSING ACTION by the method indicated
below, and addressed to each of the following:
Attorneys for Defendants Harveys::
DeltonL, Walker
Lary C. Walker
W allcer: Law Offices

23 2 E. Main Street'
P.0.Box828
Weiser, ID 83672
Attorneys for P1aintiff LPDC;
Albert P. Barker
Shelley M. Davis
Balker Rosholt & Simpson, LLP
1010 W. Jefferson St., Ste. 102
P.O. Box. 2139
Boise1 ID l370J ..2139

· /u.s. Mail, Postage Prepaid

~ U.S.

Mail, Certified
_ _ Hand De1iV6red
_
Overnight Mail
Facsimile:

v"U.S. MaH~ Postage Prepaid
_

U.S. Mail, Certified
Hand Delivered

_

Overnight Mail

_Faosimile
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. ---IN THE nISTRlCT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNrY OF WASHINGTON
)

LOWERPAYECTEDITCHCOMPANY.

)

a. ditch company existing under the laws of
the State ofldaho,

)
)

Case No, CV 2009-01803

)

w.

)

JUDGMENT

)

ROBERT I. AND MARGARET HARVEY, )
)
befcndants.

)

Pursuant to IRCP Rule 54(a) and the Court's July 10; 2010, entry of Pino.l Order
Granting Stipulation Of Parties For Sn.try Of Court Order And Dismissing Action, JUDGMENT

is hereby entered on all claims for relief asserted in this action, and it is hereby Adjudged and
Decreed and this does Adjudge and Decree that the rights of the Parties shall be governed by
the Final Order entered in this action and that all Complaints and Cou,iterclaims filed in this

act.ion are hereby dismissed.
Dated this

:Z

day of July, 2010.

1UDOMENT

oooa:~o

f

CERTIFICATE O:F SER.VICE

~

I HEREBY CERTIFY that on thisL"day of July, 2010, I caused to be served a true and
correct copy of the foregoing FINAL ORDER GRANTING STIPULATION OF PARTIES
FOR EN1'RY OF COURT ORDER AND DISMISSING ACTION by the method indicated
below, and addregsed t.o each of the following:
Attorneys for Defendants Harveys:

Delton L, Walker
Lary C. Walker
WaJker Law Offices
232 E. Main Street
P.O.Box 828
Weiser, ID 83 672

Attorneys for Plaintiff LPDC:
Albert P. Barker
Shelley M. Da'Vis
Barker Rosholt & Simpson) LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, m 83701-2139

_
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U.S. Mall. Postage Prepaid
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Hand Delivered
Ovemight Mail
Facsimile
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U.S. Mail. Certified
-Hand Delivered
Overnight Mail
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Lary C. Walker, ISB No. 1303
Delton L. Walker, ISB No. 5839
Judson W. Tolman, ISB No. 7466
S. Fred '\\'heeler, ISB No. 5063
Walker Law Offices
232 East Main Street
Post Office Box 828
Weiser, Idaho 83672
Telephone: (208) 414-0390
Facsimile: (208) 414-0404
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BE~
Clerk District Court
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Attorneys for Defendant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMPANY, a
ditch company existing under the laws of the
State of Idaho,
Plaintiff,
vs.
ROBERT I. AND MARGARET HARVEY,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2009-01803

DEFENDANTS ROBERT AND
MARGARET HARVEY'S
MEMORANDUM OF COSTS, I.R.C.P.
54(d), AND ATTORNEY FEES, I.R.C.P.
54(e)

----------------)

COMES NOW, the Defendants, ROBERT AND MARGARET HARVEY
("Harveys"), by and through their attorneys at Walker Law Office, and hereby submit
this Memorandum of Costs and Attorney Fees pursuant to Rules 54(d) and 54(e)
("Memorandum"). To the best of Harveys' and their counsel's knowledge and belief, the
items of costs claimed in the following memorandum are correct and are claimed in
compliance with I.R.C.P. 54(d) and (e).
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I.

PROCEDURAL HISTORY.

This case commenced on February 27, 2009, with the filing of a complaint by the
Lower Payette Ditch Company ("LPDC") against the Harveys.

LPDC requested a

declaratory judgment and a preliminary and permanent injunction prohibiting Harveys
from pumping water from LPDC's canal "for irrigation of their approximately 220 acre
parcel on top of the bluff adjacent to and to the east of the Lower Payette Ditch."

As

asserted in its complaint, LPDC' s basis for requesting this relief were ". . . the facts
adduced at the trial of Knudson v. Lower Payette Ditch Company and the verdict
rendered by the jury therein . . ."

Harveys answered the complaint denying the

allegations set forth therein and asserting the affirmative defense that the relief sought by
LPDC would constitute an taking of Harveys' property without just compensation which
is prohibited by the U.S. and Idaho Constitutions.
In March 2009, LPDC brought a motion for a preliminary injunction for an order
enjoining Harveys from withdrawing any water from the ditch for application to their
farm land on the bluff. See Motion for Preliminary Injunction, 03/26/09, p. 3. The
preliminary injunction requested by LPDC was not granted; however, the Court ordered
Harveys be enjoined from applying "excess" water to the farm land and that LPDC post a
bond in the amount of $100,000.00.

At the hearing on the preliminary injunction the

Court also clearly and correctly identified that the injunctive relief sought by LPDC, and
as stated in LPDC's complaint, constitutes a talcing or condemnation of Harveys' private
property.
Substantial discovery was conducted by the parties which included installation of
soil moisture monitoring sensors, drilling of wells, digging of trenches, soil analysis
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studies, and the reviewing and analysis of data by engineering, geological, agricultural
and soil experts.
The original four-day trial setting beginning February 16, 2010, was vacated and
the Court entered a Clarification Memorandum and Order setting forth the appropriate
burdens of proof, discovery and motion filing deadlines, the use of an advisory jury on
equitable issues and a jury on issues of damages, and that information relating to the jury
verdict in Knudson v. Lower Payette Ditch Company are irrelevant and inadmissible in
the current case. The trial was reset to begin July 13, 2010.
Several pretrial motions and amended pleadings were filed and heard by the Court
on June 18, 2010. The Court permitted filing of Harveys' First Amended Answer and
Counterclaim but struck LPDC's amended complaint and Harveys' Second Amended
Answer and Counterclaim.

All other motions were denied or rendered moot by the

Court's rulings concerning the amended pleadings.
On July 2, 2010, entered a FINAL ORDER GRANTING STIPULATION OF
PARTIES FOR ENTRY OF COURT ORDER AND DISMISSING ACTION ("Final
Order") and a JUDGMENT. The Final Order provides in part that on roughly 10% of
Harveys' 220 acres, Harveys shall irrigate on no more than 12-hour rotations with no
irrigation restrictions on the other 90% of the farm land; LPDC may continue monitoring
practices on Harveys' property up to January 1, 2013; and unless otherwise agreed by the
parties or ordered by the Court, monitoring by LPDC will cease January 1, 2013 and
irrigation restrictions on Harveys shall cease April 1, 2013. The stipulation of the parties
did not address the issue of costs and fees and said stipulation was entered into by
Harveys with the understanding that by stipulating to the terms of the Final Order
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Harveys did not waive or limit their ability to seek an award of costs and fees from the
Court. This understanding was expressed to LPDC prior to finalizing the stipulation in a
letter to LPDC's counsel dated July 1, 2010.

II.

HARVEYS ARE THE "PREVAILING PARTY."

Rule 54(d)(l)(B) instructs:
"In determining which party to an action is a prevailing party and entitled
to costs, the trial court shall in its sound discretion consider the final
judgment or result of the action in relation to the relief sought by the
respective parties."

In the present action, LPDC has not prevailed on any of its causes of action
whereas Harveys have successfully defended against all LPDC's claims.

LPDC's

operative complaint states and seeks relief under two causes of action: 1) declaratory
judgment, and 2) preliminary and permanent injunction.

LPDC's complaint states the

declaratory relief sought by LPDC as follows:
"For a declaratory judgment of this Court declaring that the continued
irrigation of the approximately 220 acres of ground on the bluff to the east
of the Lower Payette Ditch Company's ditch poses a continuing threat of
additional catastrophic hillside collapse which will result in damage to the
property of the Lower Payette Ditch Company and threatens its ability to
fulfill its obligation to provide irrigation water to downstream
shareholders in the Ditch Company; that Lower Payette Ditch Company
has no obligation to allow Harvey to continue to pump water from the
Lower Payette Ditch and endanger the Ditch and downstream properties;
and that Harveys have no right to continue to pump from the Ditch to their
property on the hillside."

LPDC has obtained none of this declaratory relief which it sought in its complaint and
therefore Harveys are the prevailing party on LPDC's first cause of action.
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The injunctive relief requested by LPDC seeks to immediately and permanently
stop Harveys from pumping water from LPDC's canal for use on Harveys' 220 acres.
As stated in LPDC's complaint, it is:
"For a preliminary and permanent injunction preventing the Harveys from
operating their pumps located in the primary delivery ditch of the Lower
Payette Ditch Company for the purpose of providing water for irrigation
and other uses to be used on the approximately 220 acres located on the
bluff to the east of the primary delivery ditch of the Lower Payette Ditch
Company."

LPDC did not obtain any of the injunctive relief requested in its Complaint.
LPDC's request to enjoin Harveys from pumping any water from the canal was restated
in LPDC's Motion and Memorandum on the preliminary injunction. This relief was not
granted in the Court's preliminary injunction order, rather, the Court ordered that
Harveys' could continue to irrigate provided Harveys' did not apply excess water. The
Stipulation entered by the parties and the Final Order entered by the Court provide that
Harveys may continue to pump water from the canal for use on Harveys' property. The
irrigation limitations in the Final Order effect only about 10% of the acreage referred to
in the complaint and even on this 10% of the land Harveys can still irrigate and the

restrictions are not permanent but cease in April 2013. Whereas LPDC did not obtain
any injunctive relief that it requested and Harveys may continue irrigating their land,
Harveys are the prevailing party on LPDC's second cause of action.

III.

LEGAL BASIS FOR AN A WARD OF COSTS AND FEES.

This Court has repeatedly recognized that the injunctive relief requested m
LPDC's complaint if granted would constitute a taking of Harveys' property requiring the
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payment of just compensation.
completely

take

Harveys'

After over a year of pursuing a cause of action to

property,

LPDC

filed

its

motion

for

permanent

injunctionisummary judgment in June 2010 wherein LPDC first indicated that it would
accept something less than completely taking Harvey property. In order to reach the
point where LPDC would consider something less than a complete taking, Harveys
necessarily defended against LPDC's claims by hiring legal counsel, retaining experts,
and producing evidence to dispute LPDC's allegation that Harveys' irrigation practices
were a substantial cause of the landslide movements. In the end, Harveys can continue to
irrigate 90% of their property as they did prior to the lawsuit. As for the other 10% of the
property, Harveys can continue to irrigate with only a slight modification as to the
duration of the sprinkler setting during the 2010 to 2012 seasons. In effect, Harveys have
successfully defeated LPDC's causes of action by reasonably and successfully defending
their property from a taking or condemnation by LPDC, accordingly, Harveys should be
awarded costs and attorneys fees under Rule 54 I.R.C.P. and LC.§ 12-121.
a.

Costs should be awarded to Harveys under I.R.C.P. 54(d)(l)(C) and
54(d)(l)(D).

As noted below in the quotation from Acarreque, infra, the Idaho Supreme Court
has held that costs are awardable to condemnees, such as Harveys, under I.R.C.P.
54(d)(l )(C) and 54(d)(l )(D). As the prevailing party, Harveys are entitled to costs under
I.R.C.P. 54(d)(l)(C) as a matter of right. Discretionary costs under Rule 54(d)(l)(D)
should also be awarded in this case.
Rule 54(d)(l)(D) provides that costs in additional to those set forth in subsection
(C) may be awarded upon a showing that said costs were necessary and exceptional costs

reasonably incurred, and should in the interest of justice be assessed against the adverse
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party. The discretionary costs set forth herein relate to the experts necessarily retained in
this case to refute information put forth by LPDC.

At or about the same time-tha-------

Harveys were served with the summons and complaint, Harveys were also served with
over 100 pages of data and reports from LPDC's experts. Harvey had no alternative but
to retain their own experts to analyze and rebut the reports from LPDC's experts.
Beginning at the first hea.ring in this matter, the Court recognized the need for
qualified experts in determining the factual issues relating to movement of the slide area
and the Court relied upon the experts' reports in making its determinations. The need for
these experts makes this case exceptional from other condemnation proceedings where
experts are commonly only used in making value determinations for just compensation.
This case is exceptional in that it required the retention of engineers, geological experts,
soil experts, and agricultural experts for the determination of whether Harvey's irrigation
practices substantially contributed, or contributed at all, to movement in the hillside
adjacent to and east of LPDC's canal. Also, costs associated with the appraisal expert
retained Harveys are exceptional due to the proximity of the farm land to the slide area
and the effect that such close proximity may have upon land values.
Due to the unique nature of this case which centers upon the unknown causes of
landslide movements and the affects of such landslides upon the parties' properties, the
reasonable and necessarily incurred costs relating to Harveys experts should be awarded
to Harveys.
b.

Attorney fees should be awarded to Harveys under § 12-121 as
applied in condemnation proceedings.

In Ada County Highway Dist. By and Through Fairbanks v. Acarrequi, 105 Idaho

873,673 P.2d 1067 (1983), the Idaho Supreme Court adopted a new analysis for
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determining whether attorney fees may be awarded in condemnation actions. While
holding that costs and attorney fees are allowable under: I.R.C.:e.-54-and-thatLC-§12,.-12-,___ _ _ __
is the statutory authority for awarding fees, the Supreme Court stated,
" ... we adopt a new view and hold that, in condemnation actions,
attorneys' fees may be awarded to the condemnee without a showing and
finding that the action was brought and pursued "frivolously, unreasonably
or without foundation."

***
"We now hold that an award of reasonable attorneys' fees to the
condemnee in an eminent domain proceeding is a matter for the trial
court's guided discretion and, as in other areas of the law, such award will
be overturned only upon a showing of abuse. We further hold that the
condemnee's costs maybe awarded under I.R.C.P. 54(d)(l)(C) or
54( d)(l )(D)." Id., 105 Idaho at 876-77.
After setting forth this authority for an award of costs and attorney fees, the
Supreme Court in Acarregui expressed factors which the Court should consider when
determining an award of attorney fees in a condemnation action.
1.

Condemnor should have reasonably made a timely offer of
settlement.

In the present case, the condemnor, LPDC, made no offer of settlement. Within
approximately one month of trial, LPDC introduced for the first time the concept of
imposing irrigation restriction or regulations in lieu of what LPDC actually requested in
the complaint. Even if viewed as a settlement offer, this new concept was not put forth
by LPDC until after more than a year of litigation and after considerable costs and fees
had been necessarily incurred by Harveys. Under Acarrequi. this new concept by LPDC,
introduced just prior to trial, is untimely. "An offer should be made within a reasonable
period after the institution of the action, to relieve the condernnee not only of the expense
but of the time, inconvenience and apprehension involved in such litigation, and also to
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eliminate the cloud which may hang over the condemnee's title to the property." Id., 105
Idaho at 878. The facts, that LPDC made nooffeI"--of,settlement. and. onlY-introduced---th...,___ _--'------concept of regulating irrigation just prior to trial, weigh heavily in favor of awarding
attorney fees to Harveys.

2.

Controverting of the public use and necessity allegations.

Although LPDC claimed that the requested injunctive relief was necessary to
prevent harm to it and other water users and argued to that effect at the hearings relating
to the preliminary injunction and summary judgment motions, LPDC did not present
evidence to show the necessity of permanently enjoining Harveys from irrigating their
property.

No evidence was presented to the Court which linked Harveys' irrigation to

the water or moisture in the slide area. The Stipulation of the parties and the Final Order
impose no restrictions for roughly 90% of the property on which LPDC requested the
Court to enjoin the use of all water. Further, the Stipulation and Final Order do not stop
Harveys from irrigating the other 10% of the property. Obviously, there is no necessity
to enjoin Harveys from irrigating the property as requested in LPDC' s complaint.
3.

The outcome.

As explained above, LPDC did not accomplish one thing that it requested in its
complaint and Harveys have successfully defended against LPDC's requests for
declaratory judgment, injunctive relief and the taking of Harveys' property.

Although

the Court may consider many factors in making its determination, the actual outcome of
this litigation whereby Harveys have retained their property along with the right to
continue irrigating their property should be a linchpin for awarding costs and fees to
Harveys.
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4.

Any modification in the plans or design of the condemnor's project
resulting from the condemnee's challenge.

If Harveys had not opposed LPDC's complaint, LPDC would likely have obtained

a default judgment entirely stopping Harveys from using their water rights to irrigate
their entire 220 acres of farm land.

However, as a result of Harvey's challenge to

LPDC's complaint, LPDC gave up on seeking to permanently enjoin Harveys' use of the
water on any part of the farm land and instead LPDC has conceded to a modification of
Harveys' irrigation practices effecting only 10% of the 220 acres for a limited duration.
This dramatic difference between what was requested by LPDC and the actual results
obtained weighs strongly in favor of awarding costs and fees to Harveys.

5.

Whether the condemnee voluntarily granted possession of the
property pending resolution.

At or about the hearing on LPDC's preliminary injunction motion, Harveys
voluntarily agreed to additional installation of monitoring equipment (i.e., flow meter,
moisture sensors), to the drilling of wells on their property, to the digging of trenches on
their property, to stop irrigating south of the soil moisture sensors pending the outcome of
the litigation, and to allow LPDC and its experts access onto Harveys' property.

All

reasonable requests by LPDC for testing, monitoring, and access were granted by
Harveys. As with the other factors for the Court's consideration, the fact that Harveys
cooperated and voluntarily permitted these actions by LPDC weighs in favor of awarding
costs and fees to Harveys.
Applying these factors identified in Acarrequi, the Court should award costs and
attorney fees in favor of Harveys.
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IV.

COSTS AS A MATTER OF RIGHT.

Harveys claim total costs, as a matter of right, pursuant--to-LR.C..P.~54(d)(-l}(q__fo-r----~
the items listed in Exhibits A and B to the Affidavit of Counsel In Support Of Harveys'
Memorandum Of Costs and Attorney Fees ("Affidavit of Counsel"), as follows:
Court filing fees:
Expert witness fees testifying at depositions
Stanley Crawforth
Donald Horneck
Greg Ruddell
Charges for reporting and transcribing depositions
Charges for one copy of each deposition

$2,000.00
$2,000.00
$2,000.00
$1,229.00
$1,335.54

TOTAL COSTS AS A MATTER OF RIGHT

$8,622.54

V.

$58.00

DISCRETIONARY COSTS.

Harveys incurred additional items of costs not enumerated in, or in an amount in
excess of that listed in Rule 54(d)(l)(C), which were necessary and exceptional costs
reasonably incurred and which should in the interest of justice be assessed against LPDC.
Also, the parties previously agreed to split the costs associated with the flow meter and
the soil moisture sensors, one half of these costs are included below. Harveys claim total
discretionary costs pursuant to I.R.C.P. 54(d)(l)(D) for the items listed in Exhibit B to the
Affidavit of Counsel, as follows:
Soil Moisture Sensors (1/2 of total costs):
Flow Meter (1/2 of total costs):
Expert witness fees in excess of amounts claimed as of right:
Stanley Crawforth (total minus $2000)
Donald Horneck (total minus $2000)
Gregg Ruddell (total minus $2000)

$22,977.15
$3,376.00
$2,000.00

TOTAL DISCRETIONARY COSTS

$31,069.46

$1,980.54
$735.77
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VI.

AMOD'NT OF ATTORNEY FEES

As set forth above, LC. §12-121,-LR.C.E.--54(d}-and-54(e}-along-with-the--cite.u------case law provide the legal basis for an award of attorney fees in favor of Harveys.
The total amount of attorney fees incurred by Harvey in this matter are
$68,438.06. This total is broken down and itemized with the time and work incurred on
Exhibit C to the Affidavit of Counsel. The method and manner of computation of these
fees are set forth in the Affidavit of Counsel submitted concurrently with this
Memorandum.

The total amount of attorney fees is reasonable under the factors of

LR.C.P. 54(e)(3) for the following reasons:
a.

Time and labor required.

In this case, all the time and labor invested in this matter was required. Notably,
Harveys interests were defended against LPDC' s motion for preliminary injunction
which LPDC served upon Harveys with numerous documents and reports; discovery
included the review of thousands of LPDC's disclosed documents; several motions were
filed by LPDC requiring Harveys response including motions for clarification, sanctions,
summary judgment, to dismiss and to strike. To protect their interests, Harveys also filed
motions for summary judgment and to strike. There were six depositions taken in this
case, with two of them spanning over two dates. Furthermore, substantial work was
performed in order to prepare the witnesses, exhibits, and the case for trial on more than
one occasion due to the first trial setting being vacated.
b.

Novelty and difficulty of the questions.

The questions presented in this case arise from fact intensive issues. Ultimately,
the questions revolved around obtaining, analyzing, interpreting and reporting of
Page 12 of 16 DEFENDANTS ROBERT AND MARGARET HARVEY'S
MEMORANDUM OF GO~J~<J-R.C.P. 54(d), AND ATTONEY FEES,
OUivt.;;33
LR.C.P. 54(e)

engmeenng, geological, soil, and agricultural data.

At issue was what effect, if any,

Harveys' irrigation practices have upon the landslide area.-Theno:v:elt;¥-and~-tlifficult¥-O'--~--the questions involved are shown by the uniqueness of the landslide formation itself and
although it has existed for decades it has yet to be determined its actual or substantially
contributing causes.

Also, the experts on both sides have identified the novelty and

difficulty of working with subsurface water and moisture movements where only a small
portion of the subsurface conditions are known.

c.

Requisite skill, experience and ability of the attorneys in the
particular field of law.

As established in the accompanying Affidavit of Counsel, counsel for Harveys
have several decades experience representing clients in a several areas relating to water
rights, ditch companies, agriculture and litigation.

Counsel for Harveys has direct

experience in litigation of this type involving property rights and complex expert
investigations, analysis and reports. Other than information provided by the experts,
Harveys counsel required no significant additional education or orientation in order to
address the issues at hand. Counsel for Harveys had the necessary skill and experience to
try this case and optimized the value of the work done for the Harveys.

d.

Prevailing charges for like work.

The hourly rates charged on this matter by counsel for Harveys were comparable
to the prevailing rates of other similarly qualified counsel. The work performed was
necessary to the issues presented. The charges applied in this matter were similar and
very competitive to the charges for like work which the Harveys would have received for
this or any substantially similar matter.
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e.

Whether the fee is fixed or contingent.

This matter was billed on an hourly basis, not a fixed or-contingentfeebasis~------f.

Time Limitations imposed by the client or the circumstances of the
case.

In this particular instance, the case proceeded in accordance with the scheduling
orders issued by the Court. The Harveys issued no particular time constraints which
affected the circumstances of the case.

g.

The amount involved and the result obtained.

The result obtained by Harveys, namely, dismissal of LPDC's claims while
retaining the right and ability to farm all 220 acres of land, is the optimal possible result
for Harveys in this matter.

h.

Nature and length of the professional relationship of the client.

The affiliation of Walker Law Office with Harveys commenced prior to this case.
Walker Law Office has provided legal assistance to Harveys on various matters since the
mid-] 980s and desires to maintain a continuing and productive relationship with the
clients.
i.

Awards in similar cases.

Attorney fees have been awarded in similar condemnation actions where property
owners have reasonably protected their property interests and/or sought just
compensation for the taking of their property. See Acarrequi, infra, et al.
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VI.

CONCLUSION

For the foregoing reasons, Harveys seek~·- ~

( l ) attorney fees

$68,438.06

(2) costs as a matter of right

$8,622.54

(3) discretionary costs

$31,069.46

(4) additional reasonable attorney fees charged for
pursuing award of costs and fees
(e.g. reply briefing, hearing, etc.)
TOTAL COSTS AND FEES

$500.00
$108,630.06

To the best of Harveys' and their counsels' knowledge and belief, the foregoing
information is true and correct, and the costs and fees claimed are in compliance with
I.R.C.P. 54.
DATED t h i s ~ day of July, 2010.

Ju.9-86ri W. To Iman
Attorney for Defendants
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CERTIFICATE OF SER\'1CE
I DO HEREBY certify that -o;-th~-=-16 th _
day of July, 2010, I caused to be
served on the following a true and correct copy of the foregoing document by the method
indicated below:

Albert P. Barker
Shelley M. Davis
BARKER, ROSHOLT & SIMPSON, LLP
1010 W. Jefferson St., Ste. 102
P.O.Box 2139
Boise ID 83701-2139
Fax: (208) 344-6034

D
D
0

~

By U.S. Mail, postage prepaid
By Overnight Mail
By Hand
By Facsimile

lker Law Office
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Lary C. Walker, ISB No. 1303
Delton L. Walker, ISB No. 5839
Judson W. Tolman, ISB No. 7466
S. Fred \\'heeler, ISB No. 5063
Walker Law Offices
232 East Main Street
Post Office Box 828
Weiser, Idaho 83672
Telephone: (208) 414-0390
Facsimile: (208) 414-0404

s&~eputy

Attorneys for Defendants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LO\VER PAYETTE DITCH COMPANY, a
ditch company existing under the laws of the
State ofldaho,
Plaintiff,
vs.
ROBERT I. AND MARGARET HARVEY,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2009-01803

AFFIDAVIT OF COUNSEL IN
SUPPORT OF DEFENDANTS ROBERT
AND MARGARET HARVEY'S
MEMORANDUM OF COSTS, LR.C.P.
54(d)(S),AND ATTORNEY FEES,
LR.C.P. 54(e)

----------------)

STATE OF IDAHO
County of Washington

)
ss
)

JUDSON W. TOLMAN, being first duly sworn upon oath, deposes and says:

1.

I am of sufficient age and competent to testify before this court. I make
the following statements based upon my own personal knowledge.

2.

I am counsel of record for the Defendants Robert and Margaret Harvey in
the above captioned matter.
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3.

At the commencement of Walker Law Office's representation of the
Harveys in this case, and at all times subsequent thereto, the following
billing has been used:
a. $200.00 per hour for Lary C. Walker (LCW);
b. $150.00 per hour for Judson W. Tolman (JWT) and Delton L. Walker
(DLW);
c. $65.00 per hour for paralegal time of Tonya Erlebach (TE) and April
Lieja (ARC);
d. $25.00 per hour for secretarial work of Tonya Erlebach and April
Lieja;

A true and correct printout of time entries for this matter from Walker Law Office
is attached hereto as Exhibit C. As of 04/01/10 time entries for Lary Walker were
kept on a separate pro gram therefore in addition to the spreadsheet, Exhibit C also
includes a separate billing statement for Mr. Walker's work as of 04/01/10.
4.

I have been licensed to practice law in the State of Idaho since 1997. Lary
Walker has been licensed to practice law in the State ofidaho for nearly
40 years. Delton Walker has been licensed to practice law in the State of
Idaho since 1999. Tonya Erlebach obtained a legal assistants degree in
2003. April Lieja obtained a legal assistants degree in 2001. Ms.
Erlebach and Ms. Lieja also provide secretarial work for the office.

5.

Walker Law Office is a general law practice with experience in water law,
real estate transactions, land disputes, condemnation proceedings and
litigation.
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6.

Based upon my knowledge and understanding of competing rates of
attorneys and firms in the local area, it is my understanding and belief that
the rates charged by Walker Law Office, in light of the experience and
background of the attorneys and its staff, are comparable to those rates
charged by other similarly qualified attorneys, firms and professionals.

7.

A true and correct itemization of the costs as of right pursuant to Rule 54
LR.C.P. which were necessarily incurred by Harveys are set forth in
Exhibit A hereto.

8.

Due to the unique nature of this case and the issues presented, it has been
necessary to retain the services of qualified geological, soil, agricultural
and land appraisal experts. The amounts billed by these experts are
reasonable given the complex and exceptional nature of the issues
presented. The amounts billed by these experts are detailed in Exhibit B
to this Affidavit.

9.

As noted in its Clarification Memorandum And Order, p. 3, the Court
"ordered ground moisture sensors and water flow meters be installed." In
discussions between counsel following the Court's order, the parties
agreed to split equally the costs of materials and installation for the soil
moisture sensors and the flow meter. Although Plaintiff stipulated to the
payment of these costs, such costs have not yet been paid by Plaintiff.
This amount owed by Plaintiff should be included in discretionary costs
awarded to Harveys.
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10.

I verify that the costs and fees attached hereto as Exhibits A - C are
correct and in compliance with I.R.C.P. 54. The items of costs and fees
have been necessarily incurred in this matter.

Further your affiant sayeth naught.
DATED this _16 th _

dayofJuly, 2010.

1,.JJ

SUBSCRIBED AND SWORN to before me this I ~

1'

day of July, 2010.
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CERTIFICATE OF SERVICE
th

I DO HEREBY certify that on the _16
day of July 2010, I caused to be
served on the following a true and correct copy of the foregoing document by the method
indicated below:

Albert P. Barker
Shelley M. Davis
BARKER, ROSHOLT & SIMPSON, LLP
1010 W. Jefferson St., Ste. 102
P .O.Box 2139
Boise ID 83701-2139

D
D
0

~

By U.S. Mail, postage prepaid
By Overnight Mail
By Hand
By Facsimile

Fax: (208) 344-6034

J)l1'.11on W. Tolman

I

Walker Law Office
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EXHIBIT A

COSTS AS OF RIGHT excludin

Date
03/27/09
01/11 /10
01/12/10
12/21 /09
01/07/10
05/13/10
05/18/10
Total

$2,622.54

EXHIBIT B

0008,

COSTS FOR EXPERT WITNESSES

Amount

Date
·through
:
07/15/10

l
through 'I

01115110

I

through

i

07/15/10

I

I
I

Total

Descri tion

: Stanley Crawforth - American GeoTechnics expert fees for evaluation of Plaintiff's expert
'
reports, data relevant to issues presented in this case relating to the Harvey property and the
I
$24,977.15 landslide area meetinos with Harveys and leoal counsel formulation of ooinions and reoorts. I
Donald Horneck - Oregon State University, expert fees for evaluation of Plaintiff's expert
reports, data relevant to issues presented in this case relating to the Harvey property and the
$5 376.00 landslide area meetinas with Harvevs and leaal counsel. formulation of ooinions and reoorts.
Greg Ruddell, expert fees for appraisal of the value of Harveys property with and without
$4,000.00 water riahts and as affected bv its oroximitv to the landsfide area.
I
I
$34,353.15
l

EXHIBIT C

000847

ATTORNEY FEES (fees for Larv Walker as of 04/01/09 are on separate billina statement\
Date
03/10/09
03/11/09
03/13/09
03/22/09
03/25/09
03/27/09
03/27/09
03/30/09
03/30/09
03/31/09
/01/09
V01/09
1.14/01/09
04/01/09
04/01/09
04/01/09
04/01/09
04/02/09
04/03/09

04/03/09
04/03/09
04/07/09
05/11/09
I 05/19/09

Professional
LCW
LCW
LCW
TE
LCW
LCW
LCW
DLW
LCW
LCW
DLW JWT
LCW
LCW
LCW
LCW
LCW
JWT
DLW
JWT

DLW
TE
DLW
JWT

TE

.19/09 JWT
20/09
.J/27/09
06/02/09
06/11/09
06/17/09
06/30/09

JWT
JWT
JWT
TE
JWT
JWT

07/01/09 JWT
07/01/09 TE
07/15/09 ACR

07/28/09 ACR
12/01/09 JWT
12/11/09 TE

I

Time
Total
Description
1.5
$300.00 Initial meetina with client, review com plaint
0.8
$160.00 Review of prior proceedinas Call client, call with Mr. Gates
0.8
$160.00 Visit to Harvey oroperty, discussion of issues with client
0.4
$26.00 Prepare Notice of Aooearance
2.5
$500.00 Calls with Mr. Oday and Brvce Farris (attny in orior litiaation)
0.8
$160.00 Review Notice of Annearance: Calls with client and Shelly Davis
3.5
$700.00 Calls with Mr. Odav re: previous research and investiaation
0.5
$75.00 aonearance
0.3
$60.00 meetina with DLW JWT re: iniunction resoonse briefina schedule
4.6
$920.00 Review Pl. Motion for lniunciton
0.5 NC
Meetina with LCW JWT, DLW
1.3
$260.00 Calls with Idaho State Ena. Deot. American Geo-Tech and CH3 Enq. Co.
2.4
$480.00 Meetina with client DLW JWT re: resoonses and strateav
$160.00 Review draft of Answer
0.8
0.6
$120.00 Visit/ohotoqraoh Harvey property, send pictures to enaineer
0.5
$100.00 Calls with Stan Crawforth of American Geo-Tech.
2.75
$412.50 Research on issues raised in comolaint draftina of Answer Mot. to Disaualifv
$45.00 Work on objection to oreliminarv iniunction
0.3
Meetinq with LCW JWT DLW
0.5 NC
Work on Motion to vacate/reset trial, objection to motion, review cases on preliminary
2.7
$405.00 iniunction actions
0.4
$26.00 Document preo for hearina
$37.50 Finalize obiection to oreliminarv iniunction
0.3
2.17
$325.00 Draft R.Harvev affidavit, Call with client
$7.50 Preoare Cert. of Service, fax affidavits to Barker/Davis
0.3
Draft Aff of JWT, review documents from client, letter from expert, finalize R Harvey
$362.50 affidavit meetina with client
2.42
$75.00 Review of Pl. suoolimental memo
0.5
$412.50 Hearing on preliminarv iniunction
2.75
0.25
$37.50 Review of Pl. certificate of deoosit orooosed order discuss with LCW
$5.00 Sent copies of docs from PL to client
0.2
Calls with S. Davis
0.1 NC
$62.50 Review of PL. motions call with client
0.42
Draft responses to Pl motions for clarifying order, contempt, affidavit of R Harvey,
$937.50 review of Crawforth statements call with client
6.25
$7.50 Prepare Cert. of Service for affidavits memorandums fax to PL filed oriainals
0.3
$6.25 Letter to client w/ letter from S. Davis
0.25
$6.25 Letter to client w/ letter from S. Davis
0.25
$15.00 Review of letter from PL.
0.1

0.5

12/14/09 JWT

2.16

12/15/09 TE
12/16/09 TE

0.75
2.5

$12.50 Coovino of discoverv docs
$324.00

Draft/amend discoverv requests
$18.75 Work on discoverv resoonses
5:n? fi() Vl/nrlr nn rlic,.--"""'"''

p--------

12/17/09
01/05/10
01/25/10
01/28/10
01/28/10
01/29/10
01/29/10
02/01/10
02/01/10
02/01/10
02/02/10
2/03/10
/03/10
'/04/10

TE
TE
ACR
ACR
DLW
DLW
JWT
JWT
ACR
ACR
ACR
JWT
ACR
JWT

2
0.75
0.5
2
0.8
0.2
3.3
3.8
0.5
0.3
0.3
0.1
0.2
4.5

02/04/10
02/05/10
02/05/10
02/08/10
02/08/10
02/09/10
02/09/10
02/09/10
02/10/10
02/10/10
02/11/10
02/12/10
02/23/10

ACR
JWT
ACR
JWT
ACR
JWT
ACR
QLW
iCR

2
$50.00
5.25
$787.50
$10.00
0.4
$862.50
5.75
$7.50
0.3
$637.50
4.25
$10.00
0.4
$75.00
0.5
$25.00
1
$60.00
0.4
$225.00
1.5
$45.00
0.3
$112.50
0.75
$187.50
1.25
$420.00
2.8
$375.00
2.5
$150.00
1
$99.00
0.66
$412.50
2.75
$525.00
3.5
0.2 NC
$60.00
0.4
$435.00
2.9
$15.00
0.1
$15.00
0.1
0.8 NC

.f28/10
/30/10
.,/03/10
05/04/10
05/06/10
05/10/10
05/10/10
05/12/10
05/12/10
05/13/10
05/14/10

05/14/10

LL\11 '
JWT
JWT
JWT
JWT
JWT
JWT
JWT
JWT
JWT
DLW
DLW
DLW
DLW
DLW
DLW

05/14/10 ACR
05/17/10 DLW

2.8

05/18/10 JWT

4

05/18/10 ACR

0.5

$50.00
$48.75
$12.50
$130.00
$120.00
$30.00
$495.00
$570.00
$12.50
$7.50
$7.50
$15.00
$5.00
$675.00

Finalize discovery responses, cert. of service, Fax to Pl., Mailing of response to
reauest for documents Notice of service to clerk
Notice of Deposition for Miller and Arao faxed to Pl. cooies to reporter
settina uo conference call
Prepare witness and exhibit lists
Meeting with LCW JWT DLW re: trial prep, work
Work on witness and exhibit lists
Research for Mot. in limine trial brief review of file & disc. documents
Research/draftina on motion in limine
Prepare reauest for status conference. call to trial administrator
Revise motions and affidavit from LCW
Prepare notice of hearina
Call with court clerk
Prepare notice of service file with clerk
Research/drafting of trial memo
Prepare subpeona, letter, expert witness disclosure, FedX report to Crawforth and
Horneck. email docs to LCW
Research/draftina of trial memo
Finalize witness and exhibit lists fax to Pl file with clerk
Review of PL. filinqs/motions research cited case law finalize trial brief
Prepare order to vacate and reset trial fax motion to Pl, file with clerk
Review Pl. motions, research case law re: nuisance condemnation
Faxed trial memorandum and response to Pl motions to PL, file with clerk
work on case-trial oreo .. strateav meetina with LCW. JWT
Oraanize trial notebook and index
Work on issues re: vacatina trial
Hearina on motions
Research on declaratorv iudament act
Research on recovery of fees in Pref. iniunc/eminent dam. actions
Research and draftina for amended com plaint review of clarification order
Research re: fees, inverse condemnation draftina of amended comolaint
Meetina with client finalize amendmed comolaint review of settlement offer
Draft letter to to A. Barker re: settlement offer
Call with client revise & send settlement letter
Review Pl. amended complaint, research on issues raised by complaint
Work on/research re: summarv iudament
Meetina with JWT on summarv iudqment issues
Review and revise 2nd amended answer and cclaim
Prepare for Horneck deposition
Discussion with LCW re: Horneck depo and trial plan
Call with Mike Lucero on deoo transcriot
Prepare 2nd answer to discoverv

$420.00 Work on answers to discoverv
$600.00

Draftina of summary iudament motion and memo
$12.50 Finalize responses fax to Pl file with clerk

Q"J
0
0
0

! 05/18/10 •ACR

I

I

!

i
i
i

I

I

05/18/10 DLW
05/19/10 JWT
05/19/10 DLW
05/20/10 ACR
05/20/10 ACR
05/20/10 DLW
05/21/10 DLW
05/21/10 ACR
05/25/10 ACR
05/25/10 DLW
06/01/10 ACR
6/07/10 JWT
/07/101ACR
107/10• DLW
vo/07/10 DLW
06/08/10 DLW
06/09/10 JWT
06/09/10 DLW
06/09/10 ACR
06/10/10 JWT
06/10/10 DLW
06/11/10 JWT
06/11/10 DLW
06/11/10 ACR
06/17/10 JWT
06/17/10 JWT
06/16/10 ACR
06/17/10 DLW
17/10 DLW
/18/10 JWT
j18/10 IJWT
06/18/10 DLW
06/18/10 DLW
06/21/10 i JWT
06/21/10, ACR
06/22/10 JWT
06/22/10 ACR
06/23/10 JWT
06/24/10 IJWT
06/25/10 JWT
06/28/10 JWT

ti/29/10 JWT

06/30/10 JWT
07/01)10 IJWT -··

I

0.2
5.5
4.15
0.3
0.2
0.3
0.2
0.2
0.3
0.3
0.1
0.6!
2.5
0.3
0.2i
0.6
0.5
6.5
6
1
10.5
4.2
8.25
10
0.51
2.Bi
0.33
1
-- <--0.8
0.7!
·-· ··--2.5
5.5 1
2

4.4!
7_33!
1.5
4.5
4
2.1 •
2.751
0.5
2.25

1.75
0.1
1.75

..
-~--$5.00 Fax motion and memo to PL
$825.00 Crawforth de12osition
$622.50 Draftina of summary iudoment motion and memo
.,_
$45.00 Initial review of summarv iudament motion
$5.00 Fax motion and memo on summarv iudament to Pl.
$7.50 Prepare notice of hearina. fax to PL file with clerk
$30.00 Call with client re: sprinkler nozzles
$30.00 Work on suoolemental answers to discovery
$7.50 Preoare suoolemental resoonse fax to Pl file with clerk
$7.50 Mail deoos to Horneck and Crawforth
$15.00 Call with S. Davis
$15.00 Preoare letter resoonse and fax to S. Davis
$375.00 Review of PL filinQs/motions case law cited bv PL
$7.50 Coovina of memorandum affidavit motion to dismiss cclaim
$30.00 Meetinq with LCW, JWT DLW re: responses to Pl. motions
$90.00 Work on response to Pl motion to dismiss
$75.00 Work on resoonse to Pl motion to dismiss
$975.00 Draftino of resoonsive briefs
$900.00 Work on response to Pl motion to dismiss
$25.00 Draft suboeonas and affidavits
$1 575.00 Draftina of summarv iudament reolv memo
$630.00 Work on response to Pl motion to dismiss
$1,237.50 Finalize reply memo draftina of affidavits
$1 500.00 Work on memo in sunnort of obiection to motion to dismiss
$12.50 Copies of affidavits and exhibits
$420.00 •Draftino of trial brief
$50.00 Meetina with LCW, JWT, DLW re: status of motions (billed for 1/3 of meetina)
$25.00 IOroanize motions and memorandums for hearinQ 6/18
$40.00 •Prepare for hearino 6/18
1
$105.00 Calls with trial court administrator work on jury instructions
$375.00 Hearina on motions and oreo for hearina
$825.00 Finalize trial brief. iurv instructions verdict form
$300.00 Hearina on motions
$660.00 Work on iurv instructions and verdict form
$1,099.50 Compilinq/reviewinq of exhibits, expert reports
'
$37.50 Ornanize files for trial
$675.00. Finalize exhibits witness lists review of rule 68
$100.00 cooies of exhibits for trial and filina with clerk
$315.00 Draftina of offer of iudament
$412.50 I Workina on settlement offer to PL
$75.00 Review of letter from PL
$337.50 Revise offer to PL call with client
I

______

$262.50 Meetina with client. LCW, review Pl orooosal. call with A. Barker, letter to Barker
$15.00 calls to client Barker (msi:i)
$262.50, Meeting with client 2 LCW, review of stiQulation and eroQosed order1 letter to Barker

- - - --····--·-·-·----- -

07/12/10 JWT
07/13/10 JWT
Total

5.25
3.75

--

--

Research on fees in condemnation action, prel. injun., drafting of motion for costs
$787.50 and fees
$562.50 work on costs and fees memo affidavit verification

$33,387.00

-----------··--·----

Lary Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
I 772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Quantity

Date

Transaction

03/01/2009
04/01/2009
04/02/2009

Balance forward
Balance Due from April 1st Billing
Meeting with Stan Crawforth at
A.merica Geotech
Phone Call to Delton at Law Office
to work on motion to extend time to
allow for Stan Crawforth's report
Phone Call to Stan Crawforth & to
Robert on meeting at property
Meeting at Harvey property with
Stan Crawforth, Phone calls with
Robert for information to finalize and
file Objection to Motion for
Injuncton.
Phone Call to Stan Crawforth on his
Affidavit and Fee Agreement and
steps to proceed and prepare for
hearing.
Phone Call with Robert on the
meters and efficency test on the water
system.
Review Lower Payette Ditch Board
Minutes and earlier litigation issues.

04/02/2009

04/06/2009
04/06/2009

04/07/2009

04/07/2009

04/07/2009

Rate

Amount

Balance

2

200.00
200.00

580.00
400.00

0.00
580.00
980.00

0.5

200.00

100.00

1,080.00

0.2

200.00

40.00

1,120.00

2.8

200.00

560.00

1,680.00

0.5

200.00

100.00

1,780.00

0.5

200.00

100.00

1,880.00

1.2

200.00

240.00

2,120.00

2.9

Amount Due

$35,051.06
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Lary Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
1772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Date

Transaction

04/07/2009
04/07/2009

Review Holladay 1997 Report
Prepare response on Unknowns after
further study of 1997 Holladay
Report.
Phone Call from Shelley Davis on
Telepone Conference to discuss
potential solutions.
Review Reports and prepare for
Telephone Conference
Telephone Conference with Baker &
Davis on potential work out solutions
to the issues.
Phone Calls to Robert and Stan
Crawforth on authority to work with
the ditch Company on Settlement
measures
Phone Call to Mr. Baker on
settlement, Well Drilling and costs
and possible funding.
Phone Calls to Robert then to Davis
& Balcer. Phone Call to Stan
Crawforth and back to Robert to
discuss solutions and direction .

04/10/2009

04/11/2009
04/11/2009

04/16/2009

04/20/2009

04/23/2009

Rate

Quantity

0.8

Amount

Balance

1.2

200.00
200.00

160.00
240.00

2,280.00
2,520.00

0.3

200.00

60.00

2,580.00

1.3

200.00

260.00

2,840.00

200.00

200.00

3,040.00

1.3

200.00

260.00

3,300.00

0.5

200.00

100.00

3,400.00

2.4

200.00

480.00

3,880.00

Amount Due

$35,051.06
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Lary Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
1772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Date

Transaction

04/27/2009

Telephone Conference with Shelley
Davis to discuss what Robert is
willing to do and what has been done
and canceled the hearing for Friday
May I st with the understanding of
things that will be done.
Phone Call to Robert to discuss fee
agreement and the four steps to be
taken to begin to solve the problem
with the Ditch Company.
Phone Calls to Robert about Flow
Meters and Well Drilling, Stan on
contract and testing and calls from
Davis and back to Stan regarding
solutions.
Phone Call from Shelley Davis to
discuss progress on work done.
Phone Calls to Robert and Stan on
Flow Meters and Monitering system
and then draft Letter to Shelley Davis
Phone Call to Robert on Hearing and
Organize and Prepare for Hearing
Hearing

04/30/2009

05/04/2009

05/08/2009
06/15/2009

07/07/2009
07/07/2009

Quantity

Rate

Amount

Balance

2.4

200.00

480.00

4,360.00

1.2

200.00

240.00

4,600.00

2.6

200.00

520.00

5,120.00

0.4

200.00

80.00

5,200.00

1.9

200.00

380.00

5,580.00

2.3

200.00

460.00

6,040.00

2. l

200.00

420.00

6,460.00
Amount Due

$35,051.06
Page 3
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Lary Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
1 772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Date

Transaction

07/31/2009

Review Letter from Shelley Davis
and call Robert on Digging Trenches
Phone call with Robert on Digging
Trenches and Dates
Phone calls with Shelley Davis and
Stan Crawforth on digging Trenches
and Reading Monitors and equipment
installed
Draft Letter to Shelley Davis after
phone calls to Robert and Stan
Crawforth on digging and irrigating
Phone call to Stan & Robert on
Proposed digging and dates
Phone Calls to Stan Crawforth and
Shelley Davis on Digging
Phone Call with Stan Crawforth on
Digging
Meeting with Robert to receive and
review the printed sensor reports.
Phone call with Shelley Davis on
Sensor report we received and if they
have a report on the digging done.

08/03/2009
08/04/2009

08/10/2009

08/11/2009
08/12/2009
08/17/2009
08/31/2009
08/31/2009

Quantity

Rate

Amount

Balance

0.4

200.00

80.00

6,540.00

0.2

200.00

40.00

6,580.00

1.2

200.00

240.00

6,820.00

I.I

200.00

220.00

7,040.00

0.4

200.00

80.00

7,120.00

0.3

200.00

60.00

7,180.00

0.2

200.00

40.00

7,220.00

0.4

200.00

80.00

7,300.00

02

200.00

40.00

7,340.00

Amount Due

$35,051.06
Page4

Lary Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
1772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Quantity

Date

Transaction

09/22/2009

Draft letter to and phone Shelley
Davis on Sensor Reports. Phone call
to Stan Crawforth on cost invoice and
Sensor Reports. Mail reports to
Shelley and copy letters to Stan &
Robert.
Prepare for Deposition and review
revised Requests for Admissions and
Interrogatories.
Phones calls with Shelley Davis and
Mr. Baker regarding Witnesses and
Deposition Dates. Phone Call with
Mr. Harvey on Discovery
Responses.
Deposition of Robert Harvey in
Boise
Conference with Shelley Davis on
the Depositions of Mr. Miller & Argo
Phone Call with Stan Crawforth on
Collaborative Report and discuss
Depo

12/04/2009

12/09/2009

12/21/2009
12/28/2009
12/29/2009

Rate

Amount

Balance

2.1

200.00

420.00

7,760.00

2

200.00

400.00

8,160.00

0.6

200.00

120.00

8,280.00

5.6

200.00

1,120.00

9,400.00

0.3

200.00

60.00

9,460.00

0.6

200.00

120.00

9,580.00

Amount Due

$35,051.06
Pages

Lary Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
1 772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Quantity

Date

Transaction

12/30/2009

Phone Call to Robert on Crawforth
Depo and Call to Jim Klauser on
Sensor Report and set up meeting for
Monday.
Meeting with Jim Klauser on the
sensor system and hot to read the
charts.
Phone call with Denece Graham on
taking the Depositions and the
Transcript of the Knudsen Trial
Phone call with Shelley Davis on the
Deposition of Experts Miller and
Argo and prepare Notice of
Deposition of Experts .
Review Expert Re[oprts and
Up-dates of the Engineer reports in
preparation for Depositions and Trial.
Review exhibits and prepare for
Argo Deposition
Review Exhibits and Take
Deposition of Doug Argo
Deposition of Stan MiJler

01/04/2010

01/05/2010

01/05/2010

01/05/2010

01/09/2010
01/11/2010
01/12/2010

Rate

Amount

Balance

I.I

200.00

220.00

9,800.00

1.8

200.00

360.00

10,160.00

0.3

200.00

60.00

10,220.00

0.8

200.00

160.00

10,380.00

3.4

200.00

680.00

I 1,060.00

1.4

200.00

280.00

11,340.00

5.4

200.00

1,080.00

12,420.00

3.1

200.00

620.00

13,040.00

Amount Due

$35,051.06
Page 6
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Lary Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
1772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Date

Transaction

01/12/2010

Review CD of Plaintiff Discovery
Responses
Meeting at Robert Harvey's house
with Stan Crawforth to review
potential defenses.
Prepare e-mail to Shelley Davis with
attachments to allow visit to
monitoring wells
Meeting with Stan Crawforth and
Robert Harvey. Visit property and
meet with possible witnesses, Mr.
Bronson and John Trail
Review Discovery CD and phone
call to Don Homeck
Review information from Stan
Crawforth and other discovery
documents
Meeting with Don Homeck in
Hermiston Oregon to discuss Soil,
Water Monitors and sensors
Meeting at the Law Office on
Motion to Clarify and Responses to
discovery Requests

01/18/2010

01/19/2010

01/25/2010

01/26/2010
01/27/2010

01/29/2010

02/01/2010

Quantity

Rate

Amount

Balance

1.9

200.00

380.00

13,420.00

3.5

200.00

700.00

14,120.00

0.3

200.00

60.00

14,180.00

5.4

200.00

1,080.00

15,260.00

2.1

200.00

420.00

15,680.00

0.6

200.00

120.00

15,800.00

3

200.00

600.00

16,400.00

2.4

200.00

480.00

16,880.00

Amount Due

$35,051.06
Page 7
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Lary Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
1772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Date

02/01/2010
02/02/2010

02/03/2010

02/03/2010

02/04/2010

02/04/2010

Transaction

Quantity

Prepare Affidavit and Motion in
Limine
Meeting with Stan Crawforth at his
office to view pictures ad work on
Supplemental Discovery Responses.
Finalize Discovery Responses and
Meet with Stan at the Assessors
office. Discuss Trial Preparatin with
Stan and deliver Discovery
Responses to Shelley Davis
Cost for two CD's for Discovery
from the Washington County
Assessor
Draft Factual Statement for Trial
Brief and work on Exhibit and
Witness List
Cost of two copies of new reports
from Holladay Engineers and Mr.
Miller. Check #3125 to Olsen
Enterprises

Rate

Amount

Balance

0.5

200.00

100.00

16,980.00

2.8

200.00

560.00

17,540.00

5.3

200.00

1,060.00

18,600.00

1

79.50

79.50

18,679.50

4.6

200.00

920.00

19,599.50

1

35.98

35.98

19,635.48

Amount Due

$35,051.06
Pages

Lary Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
1772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Date

02/05/2010

02/05/2010
02/06/2010
02/08/2010

02/09/2010

02/09/2010

Transaction

Quantity

Rate
3.5

Conference with Judd on Brief and
Jury Instructions. Prepare List of
Exhibits from Stan Crawforth and
his e-mails and print documents.
Cost of colored Pictures for
Discovery to Shelley Davis
Review January 2010 Report by
Argo & Miller
Phone Calls to Robert Harvey, Stan
Crawforth and Mr. Horneck to
review facts. Draft and Reiew Trial
Brief Facts and Law. Work on Trial
Exhibits and Prepare for Trial
Meeting with Stan Crawforth at
Lower Payette Ditch Company in
Payette to review old minutes of the
Extension Ditch.
Review details of Miller Report,
Review Final Trial Brief and Reply
Brief on Motion in Limine by
Plaintiff. Prepare for Trial.

Amount

Balance

200.00

700.00

20,335.48

15.58

15.58

20,351.06

2.1

200.00

420.00

20,771.06

6.5

200.00

1,300.00

22,071.06

2

200.00

400.00

22,471.06

3

200.00

600.00

23,071.06

Amount Due

$35,051.06
Page 9

000850

Lary Walk:er Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010
To:

Robert Harvey
1772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Quantity

Date

Transaction

02/09/2010

Deposition of Greg Rudell on Land
Appraisal of value before and after
addition of water.
Phone call to Don Homeck on
response to Miller Report and
Deposition in preparation for Trial.
Phone Call with Al Barkero the
Depo of Homeck and Crawforth and
discuss settlement options.
Phone calls on Deposition, Review
Law, Briefs and facts. Prepare for
Hearing on Feb. 11th.
Hearing on Motions and
Preparations
Draft and e-mail letters to Expert
Witnesses, Stan Crawforth and Don
Homeck, on preparing their written
op10mons.
Phone Calls to Stan Crawforth and
Don Homeck on the additional
studies and drilling by Plaintiff and
cost sharing. Phone call to Al Barker
with response.

02/09/2010

02/09/2010

02/10/2010

02/11/2010
02/17/2010

02/17/2010

Rate

Amount

Balance

1.5

200.00

300.00

23,371.06

0.8

200.00

160.00

23,531.06

1.4

200.00

280.00

23,811.06

4.3

200.00

860.00

24,671.06

2.5

200.00

500.00

25,171.06

2.1

200.00

420.00

25,591.06

1.6

200.00

320.00

25,911.06

Amount Due

$35,051.06
Page 10
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Lary Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
1772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Date

02/17/2010
02/22/2010

03/01/2010

03/01/2010

03/01/2010

Quantity

Transaction

Draft and e-mail letter to Mr.
Homeck on his opinion report.
Phone calls to Stan Crawforth and
Don Homeck on further
investigation, drill holes and sensors.
Phone call to Al Barker with
response.
Review letter from Shelley Davis
regarding borings on Harvey
property. Phone calls with Mr.
Barker, Stan Crawforth & Mr.
Homeck to discuss the possibility of
boring.
Letter to Davis & Barker regarding
the trial scheduling order and
unavailable dates.
Review E-mail from Shelley Davis
on Engineering Report of work done
on March 3rd.

Rate

Amount

Balance

0.4

200.00

80.00

25,991.06

1.4

200.00

280.00

26,271.06

0.6

200.00

120.00

26,391.06

0.8

200.00

160.00

26,551.06

0.2

200.00

40.00

26,591.06

Amount Due

$35,051.06
Page 11
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Lary Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
1772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Date

Rate

Quantity

Transaction

Visit Harvey Ranch to discuss and
work out the issue of sampling and
paying for part of the costs. Phone
calls after visit to Robert Harvey, Al
Barker and Stan Crqwforth.
03/08/2010 Phone calls to Robert Harvey
regarding Gary Chipman place and
phone call to Jessie and Stan and then
back to Robert on possible drilling.
03/12/2010 Review Scheduling order from
Court. Phone calls to Mr. Homeck
and Mr. Crawforth on trial dates and
deadlines for reports.
03/19/2010 Phone calls to Mr. Crawforth and
Mr. Homeck and review drafts of
their reports.
03/25/2010 Review Mr. Homeck's draft of his
report, make comments and respond
to him.
03/26/2010 Review discovery requests from
Barker & Davis and forward to
Crawforth and Homeck.
03/03/2010

Amount

Balance

2.1

200.00

420.00

27,011.06

0.6

200.00

120.00

27,131.06

1.4

200.00

280.00

27,411.06

200.00

200.00

27,611.06

0.6

200.00

120.00

27,731.06

1.3

200.00

260.00

27,991.06

Amount Due

$35,051.06
Page 12

000883

Lazy Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
1772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Date

Transaction

03/26/2010

Service to Barker & Davis of Expert
Reports and notice of Compliance.
Draft letter to Mr. Harvey on
Crawforth billing details.
Work On discovery requests of
Interogatories and requests for
production and letter to Mr. Homeck
on fees.
Review e-mail from Shelley Davis
requesting 2nd set of Requests for
Discovery
Review Settlement Letter
Phone calls to Mr. Homeck and Mr.
Crawforth on depositions. Discuss
preparations and exhibits.
Meeting with Mr. Harvey and Phone
calls to Mr. Barker on the status of
Settlement.
Phone Calls to Robert, Stan and to
Judd and Delton on Scheduling dates
and deadlines.

04/11/2010
04/12/2010

04/16/2010

05/05/2010
05/05/2010

05/09/2010

05/10/2010

Rate

Quantity

Amount

Balance

1.3

200.00

260.00

28,251.06

0.3

200.00

60.00

28,311.06

1.6

200.00

320.00

28,631.06

0.2

200.00

40.00

28,671.06

0.5
1.4

200.00
200.00

100.00
280.00

28,771.06
29,051.06

1.2

200.00

240.00

29,291.06

1.4

200.00

280.00

29,571.06

Amount Due

$35,051.06
Page 13
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Lary Walker Law Office Billing

Statement

1759 Cove Road
Weiser, ID 83672

Date

7/14/2010

To:

Robert Harvey
1772 Cahill Road
Weiser, ID 83672

Amount Due

$35,051.06
Date

06/02/2010
06/14/2010

06/14/2010

06/14/2010

06/16/2010

06/18/2010
06/21/2010

Transaction

Quantity

Prepare final draft of Klauser
Affidavit.
Prepare for hearing. Read plaintiff
motions and affidavits and begin
preparing for argument.
Prepare further for hearing on June
18th. Outline and review case in
preparation for argument.
Review and prepare to argue at
hearing. Read Plaintiffs Memo in
support ot their Motion to Dismiss,
Motion for Permanent Injunction or
Summary Judgment and Memo in
Opposition to Harvey Motions.
Review Affidavit and supporting
documents and finalize argument on
all pending Issues and Affidavit from
Mr. Barker and related documents.
Court Hearing on all issues and
comments by Judge.
Review Settlement Proposals over
June, 21-June 29--No charge

Rate

Amount

Balance

0.4

200.00

80.00

32,291.06

2.4

200.00

480.00

32,771.06

3.2

200.00

640.00

33,411.06

2.6

200.00

520.00

33,931.06

3.1

200.00

620.00

34,551.06

2.5

200.00

500.00

35,051.06

0.00

0.00

35,051.06

Amount Due

$35,051.06
Page 15

000865

Lary wa1Ker Law v111cc nmwg
Weiser, ID 83672

To:

Robert H&tVey
1772 Cahill Road
Weiser, ID 83~72

Amount Due

$35,051.06
Quantity

Date

Transaction

05il 0/2010

Meeting with Walker Law Office
Attorneys to prepare for trial and
research law o Taking, Nusance and
the Payette ditch Articles and Taking
Power.
Work On answers to 2nd Requests.
Travel to Emmett and meet \\-ith Stan
Crawforth in prepartion for
Deposition.
Phone calls to Mr. Barker on
Perculation Tests along the Canal
bank and continue work on discovery
Responses.
Meeting with Mr. Homeck and then
travel to Harvey property to check
drillings by sensors and drive around
property.
Finalize responses to Discovery .
Review responses to discovery with
all documentation and Affidavits.
Forward E-mail from Shelley Davis
on Discovery Responses to Mr.
Crawforth

05/11/2010

05/12/2010

05/13/2010

05il3/2010
05/13/2010
06/02/2010

Rate

Amount

Balance

2.5

200.00

500.00

30,071.06

2.8

200.00

560.00

30,631.06

1.6

200.00

320.00

30,951.06

3.1

200.00

620.00

31,571.06

1.2
1.8

200.00
200.00

240.00
360.00

31,811.06
32,171.06

0.2

200.00

40.00

32,211.06

Amount Due

$35,051.06
Page 14
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Flied ,

/uJ~~
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ii: YLJtJ. M.
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emy J. TH~UAS
Clertc District Court

~M44~!!!!

Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
LOWER PAYETTE DITCH COMPANY, a
ditch company existing under the laws of the
State of Idaho,
Plaintiff,
~

ROBERT I. AND MARGARET HARVEY,
Defendants.

________________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2009-01803

LOWER PAYETTE DITCH
COMPANY'S OBJECTION AND
MOTION TO DISALLOW COSTS
PURSUANT TO I.R.C.P. 54(d)(6)

COMES NOW, the Plaintiff Lower Payette Ditch Company, by and through its counsel,
the law firm Barker Rosholt & Simpson, LLP, and hereby Objects to the Defendants Robert and
Margaret Harveys' Memorandum of Costs, I.R.C.P. 54(d), and Attorney's Fees, I.R.C.P. 54(e),
and to the Affidavit of their Counsel in Support thereof, and moves this Court for an Order
Disallowing the Defendants' request for an award of costs and fees. The Defendants were not
the prevailing party in this action pursuant to Idaho Rule of Civil Procedure 54( d)( 1)(B). The
costs and fees requested by Defendants were not verified or supported by necessary
documentation. The Lower Payette Ditch Company prevailed on its Motion for Preliminary
Injunction and the result of the action weighs in favor of the Ditch Company, therefore, the
Lower Payette Ditch Company's Objection
and Motion to Disallow Costs Pursuant to LR.C.P. 54(d)(6)

0008S7

1

action was not pursued frivolously, and without foundation and no attorneys fees and costs may

be awarded pursuant to Idaho Code§ 12-121. Additionally, this was not a condemnation action,
no taking occurred, and the Defendants recovered no damages, therefore pursuant to Ada County

Highway District v. Acarrequi, 105 Idaho 873,673 P.2d 1067 (1983), the Defendants are not
entitled to an award of costs and fees.
This Objection and Motion is supported by the Memorandum of the Lower Payette Ditch
Company in Support of Objection and Motion to Disallow Costs and Fees Pursuant to Idaho
Rule of Civil Procedure 54(d)( 6), the Affidavit of Shelley M. Davis in Support thereof, and a
Notice of Hearing.
Dated this 29th day of July, 2010.

BARKER ROSHOLT & SIMPSON LLP

(

c------

/4uf~ M.:a~i~ -' .
1

--

-"'

Attorneys for Plaintiff Lower Payette Ditch Company

Lower Payette Ditch Company's Objection
and Motion to Disallow Costs Pursuant to I.R.C.P. 54(d)(6)
(l,")slfi'l(T"<tr""'-f"8

IIJiUU(~O

·
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CERTIFICATE OF SERVICE
th

I HEREBY CERTIFY that on this 29 day of July, 2010, I caused to be served a true and
correct copy of the foregoing LOWER PAYETTE DITCH COMPANY'S OBJECTION
AND MOTION TO DISALLOW COSTS PURSUANT TO I.R.C.P. 54(d)(6) by the method
indicated below, and addressed to each of the following:

Filed with the Court via Federal Express-Overnight Mail.
Attorneys for Defendants Harveys:
Delton L. Walker
Lary C. Walker
Walker Law Offices
232 E. Main Street
P.O. Box 828
Weiser, ID 83672

_ _ _U.S. Mail, Postage Prepaid
_ _ _U.S. Mail, Certified
- - -Hand Delivered
__X_Overnight Mail
- - -Facsimile

I
(
J
c/She1ley M. Davis
./ Attorneys for Plaintiff Lower Payette Ditch Company
1

Lower Payette Ditch Company's Objection
and Motion to Disallow Costs Pursuant to I.R.C.P. 54(d)( 6)
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Flied

Ji

BETTY J.~ ~vlAS

it: Mft

IN THE DISTRICT COURT OF THE TIDRD ,ffiDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

Plaintiff,

vs.

)

)
)
)
)
)

)

ROBERT I. AND MARGARET HARVEY,
Defendants.

___________

M.

c;,-4,ff///j~
Clerk District Court

Attorneys for Plaintiff Lower Payette Ditch Company

LOWER PAYETTE DITCH COMPANY, a
ditch company existing under the laws of the
State of Idaho,

f

.3/J, 2N~

)
)
)
)
)

Case No. CV 2009-01803
MEMORANDUM OF LOWER
PAYETTE DITCH COMPANY IN
SUPPORT OF OBJECTION AND
MOTION TO DISALLOW COSTS
PURSUANT TO I.R.C.P. 54(d)(6)

COMES NOW, the Plaintiff, Lower Payette Ditch Company, by and through its counsel,
Barker Rosholt & Simpson, LLP, and hereby objects to the Defendants Robert I. and Margaret
Harveys Memorandum of Costs, and moves this Court for an Order disallowing the claimed
costs of the Defendant. There is no basis in the law for an award of costs or attorneys' fees to the
Defendants, the Defendants are not the prevailing parties in this action and while judgment has
been entered, this dispute between the parties is subject to an extensive set of future conditions
and actions by the parties, potentially subject to future supervision by this Court.

Memorandum of Lower Payette Ditch Company in Support of Objection
and Motion to Disallow Costs Pursuant to I.R.C.P. 54(d)(6)

oooist,o

The,cfore, for the following reasons, the Plaintiff Lower Payette Ditch Company respectfully
requests that this Court deny the claimed costs and fees of the Defendants Harveys.
INTRODUCTION
Defendants Motion for Costs and Fees rests on a myriad of untenable positions.
Defendants argue that the Lower Payette Ditch Company did not succeed in obtaining any relief,
that the Court did not enter an injunction against the Harveys, and that the Stipulation and Order
ending thi.s suit are completely ineffectual to provide any remedy against the Harveys. Indeed,
the tone of the Memorandum of Costs shows that Harveys are dismissive of the obligations
imposed upon them by the Orders of this Court. This dismissive attitude does not bode well for
future compliance.
In fact, as this Court recognized, if the Lower Payette Ditch Company had not brought
this case, and had not sought injunctive relief, nothing would have been done about Harveys
irrigation practices. Tr. P .55, 11.13-17. Interestingly, the final Stipulation and Order incorporates
much, if not all, of the relief sought by Lower Payette Ditch Company in its Motion for
Permanent Injunction and in the Alternative, Cross Motion for Summary Judgment, filed June 4,
2010. That motion asked the Court to continue the injunction against excessive irrigation, to
limit irrigation sets to 12 hours, require replacement of worn sprinkler nozzles every 3-5 years,
and to allow continued access for monitoring. Motion p. 3. The final Order confirming the
Stipulation of the parties includes those requirements and more. Paragraph 2 continues the
preliminary injunction requirements permanently. Paragraph 5 requires 12 hour sets on the two
fields closest to the slide. Paragraph 8 allows continued monitoring through 2012, and
paragraph 14 allows the parties to agree to, or to petition if necessary, for an order to continue
monitoring. Paragraph 5 requires testing and replacement of worn nozzles.
Memorandum of Lower Payette Ditch Company in Support of Objection
and Motion to Disallow Costs Pursuant to I.R.C.P. 54(d)(6) 000§\?:1
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To be sure, Harveys irrigation of the property above the ditch has not been terminated,
but it is now more tightly contained and monitored than ever before. The Order also specifically
recognizes that additional restrictions or protective measures may be necessary in the future
based upon the continued monitoring of the irrigation practices and hillside. Final Order ,r 15.
To argue, as Harveys do, under these circumstances that they are entitled to costs and fees under
the Idaho Code§ 12-121 standard allowing an award only in cases filed frivolously,
unreasonably, or without foundation, or that they are the prevailing party in the case as a whole
1s nonsense.

PERTINENT PROCEDURAL HISTORY
The Lower Payette Ditch Company's Complaint sought permanent injunctive relief and a
declaratory judgment that the Ditch Company could discontinue the provision of irrigation water
to the Defendants, Robert I. and Margaret Harvey. The Ditch Company's lawsuit was filed
because the Harveys simply ignored the Ditch Company's repeated efforts to deal with the
stability of the hillside beneath the Harvey property. Efforts to resolve the Ditch Company's
concerns about the hillside instability with the Defendants Harveys date back at least a decade
before the lawsuit was filed. No cooperation was ever forthcoming. On April 3, 2009, the
Harveys answered the Complaint. They alleged that the relief requested constituted a violation
of the U.S. and Idaho Constitutions as an unlawful and unconstitutional taking, but they did not
plead an affirmative defense or a counterclaim at that time.
Prior to the Harveys Answer, in March of 2009, the Ditch Company moved this Court to
enter a preliminary injunction preventing the Harveys from irrigating their property on top of the
unstable hillside. The Motion was ultimately heard in May of 2009. At the hearing, the Court
noted that the expert testimony indicated an injunction was necessary to minimize future slope
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movements and recharge of ground water. The Court granted the Ditch Company's Motion for
Preliminary Injunction, and defined the scope of the injunction to prohibit the Harveys from
applying excessive irrigation water to the crops, and requiring any runoff from the irrigation
system be diverted away from the face of the slide. Order, June 4, 2009. Repeated efforts of the
Ditch Company to negotiate the terms of how the application of the irrigation water would be
monitored to ensure that the Harveys were complying with the injunction were ignored, and in
July 2009, the Ditch Company filed a Motion for Further Order Clarifying and Defining the
Scope of the Injunction. The Court granted the second Motion and issued its Further Order
Clarifying Order Granting Plaintiff's Motion for Preliminary Injunction, on July 15, 2009.

In that Order the Court required the installation of a flow meter to monitor the amount of
water being used through the Harvey's pumps, required the installation of a soil moisture
monitoring system, and allowed the Ditch Company to install monitoring wells on the Harvey's
property. Those measures were eventually accomplished, but not until very late in the 2009
irrigation season, allowing the data to be gathered for only one irrigation cycle on the property.
The trial in this action was scheduled to begin in February 2010, but upon the Motion of
Defendants, it was vacated and re-set to be held in July 2010. At the hearing on the motion to
vacate, Harveys stipulated not to irrigate south of the existing soil moisture sensors. Order
March 8, 2010, ,r 6. At the February hearing and again in the Court's Clarification Order, the
Court indicated that it would take up the "takings" issue in a phased matter and only if the Court
ordered all irrigation to stop on the Harvey property. Clarification Order, pp. 9 & 11.
Thereafter, Harveys filed an Amended Answer and Counterclaim on May 3, 2010,
asserting for the first time a counterclaim. This pleading stated "Harveys' Counterclaim is
asserted in the event Lower Payette Ditch Company is granted the injunction relief sought in its
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Complaint." Amended Answer, p. 6. Prior to the July trial the parties reached a resolution and
submitted to the Court a stipulation and Final Order Granting Stipulation of Parties for Entry of
Court Order and Dismissing Action. The Order limits the length time that Harveys will irrigate
in the fields closest to the slide, requires replacement of worn nozzles, prohibits excess irrigation,
and allows the Ditch Company to continue to monitor the entire Harvey property in order to
determine whether this required change in the irrigation practices will reduce the water being
introduced into the slide zone beneath the Harveys property. The Stipulation further allows
either party to request additional action after the initial monitoring period expires after the 2012
irrigation cycle. The Court entered its Order Granting the Stipulation and dismissing the action,
as well as a Judgment, on July 2, 2010.
The Harveys now seek an Order of this Court granting them an award of costs and
attorney's fees incurred in defending the action based on the theory that the action was a
condemnation action entitling them to an award of costs and fees, and that they were the
prevailing party. The Harveys are not the prevailing parties in this action, and they are not
entitled to an award of costs and fees, because the Ditch Company's action seeking injunctive
relief was not a condemnation action, and no property was taken in this action.
STANDARD OF REVIEW
Attorneys' fees and costs may not be awarded in Idaho unless specifically authorized by
statute or contract. Rahas v. Ver Melt, 141 Idaho 412,414, 111 P.3d 97, 99 (2005). The
legislature has authorized an award of attorneys' fees only in limited circumstances. Id. at
414-415. Attorneys' fees can be awarded under Idaho Code§ 12-121, "only if the Court
determines that the action was brought or pursued frivolously, unreasonably or without
foundation." Youngblood v. Higbee, 145 Idaho 665, 669, 182 P.3d 1199, 1203 (2008).
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A court's award of attorney's fees is reviewed under the abuse of discretion standard.

Merrill v. Gibson, 139 Idaho 840, 843, 87 P.3d 949, 952 (2004), citing Anderson v. Ethington,

103 Idaho 65 8, 651 P .2d 923 (1982). A court acts within its discretion when it recognizes that
the decision is one committed to the court's discretion, clearly defines the outer limits of its
discretion, acts within those limits, and reaches its decision through an exercise of reason. Id.,

citing Sun Valley Shopping Ctr. v. Idaho Power Co., 119 Idaho 87, 94, 803 P.2d 993, 1000
(1991).

ARGUMENT
I. The Harveys' Are Not the Prevailing Party in This Action.
The Lower Payette Ditch Company in this case sought an injunction to prevent the
Harveys from irrigating their property causing harm to the Ditch Company's main delivery ditch.
Shortly after filing its Complaint in February 2009, the Ditch Company sought a preliminary
injunction to achieve the prevention of damage to its ditch while the litigation was pending. The
Motion for Preliminary Injunction was granted in May 2009, and after several weeks of
unsuccessful attempts to negotiate the manner in which the injunction would be enforced, a
second Order Clarifying Order Granting Motion for Preliminary Injunction was granted
authorizing the Ditch Company the necessary access to the Harveys' property. This relief was
resisted by the Harveys, necessitating two separate hearings. The Court also ordered a flow
meter to be installed, as well as soil moisture monitoring devices, and the Ditch Company was
able to install monitoring wells on the property. All of the relief granted in this action, beginning
with the granting of the preliminary injunction, and continuing with the Court's Order of July 2,
2010 which itself continued and extended the terms of the injunction, has furthered the Ditch
Company's interests. The Ditch Company clearly has prevailed at least in part.
Memorandum of Lower Payette Ditch Company in Support of Objection
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Idaho Rule of Civil Procedure 54( d)(l )(B) authorizes a court to ascertain the prevailing
party in an action. To do so the court must, "in its sound discretion consider the final judgment
or result of the action in relation to the relief sought by the respective parties." ld.R.Civ.P.
54(d)(l )(B). "[T]he prevailing party question is determined from an overall view, not a claimby-claim analysis." Eighteen Mile Ranch, LLC, v. Nord Excavating & Paving, Inc., 141 Idaho
716,719, 117P.3d 130,133 (2005).
The Lower Payette Ditch Company was forced to bring this action after a decade of
unsuccessful attempts to obtain the Harveys' cooperation to study the impact their irrigation
practices may have on the unstable hillside. This hillside has failed, causing substantial damage
to the Ditch Company's ditch on an ongoing basis beginning in approximately the early 1990s.

In approximately 1993 the Ditch Company hired the Holladay Engineering Company to do an
initial study of the slope failure that began a couple of years before that. Affidavit of Shelley M.
Davis in Support of Motion for Preliminary Injunction (hereinafter "Davis Aff."), Ex. B., Ulmer
Depo. excerpts, p. 46, 1. 5-p. 49, 1. 15, also see Davis Aff., Ex. C, Alternatives Study Slope
Failure Mitigation, March 1997, p. 3. That report concluded that the Harveys' irrigation
practices may be contributing to the hillside instability, and a copy of the report was provided to·
the Harveys. Davis Aff., Ex. F, excerpts ofDefendants and Cross-Claimants Answer, Responses
to Plaintiffs First Set of Interrogatories, Requests for Admission and Requests for Production of
Documents. However, the Harveys would not discuss the matter with the Ditch Company.
In 2003 a hill slide occurred in approximately the same area where the Harveys' pumps
are located in the Ditch Company's ditch. Davis Aff., Ex. B, Ulmer Depo., p. 125, 1. 19-p. 126,

1. 18. As a result of that slide the Ditch Company commissioned Holladay Engineering to do
another investigation and provide the Ditch Company with potential options to make the ditch
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more secure from the unstable hillside. Id., p. 126, l. 8-p. 133, 1. 12. That report stated in
relevant part, "irrigation infiltration from the top of the hill can, and likely may be, permeating
the entire failure system by artificially induced groundwater migration. Due to the direction of
the source, the mechanism would first permeate and migrate along the main slip surface and
saturate the slide mass from above. With subsurface saturation dramatically increasing pore
pressure, failure would virtually be assured in an old inactive slide." Davis Aff., Ex. H, Lower
Payette Ditch Company, Summary of Site Visit December 19, 2003, published January 16, 2004.

Mr. Harvey acknowledged he received this report, and that he read the report, but he took no
action after reading the report. Davis Aff., Ex. F, also see Davis Aff., Ex. I, Harvey Depo., p. 73,

11. 2-25.
In 2004 the Ditch Company was required to do substantial remedial work at the toe of the
slide due to hillside material falling into the ditch and movement in the hillside pushing the ditch
out of alignment. The Ditch Company approached Harveys requesting an easement on some
property owned by Harveys along the ditch, to perform maintenance work on the ditch. Davis
Aff., Ex. B, Ulmer Depo., p. 138, 1. 21-p. 140, 1. 21. The Harveys would not grant the easement
and the Ditch Company filed an action against the Harveys to gain access. Id.
• On July 5, 2006, the hillside beneath the Harvey irrigated field failed catastrophically,
wiping out the Ditch Company's ditch, and causing significant damage to the property of a
homeowner in the vicinity. That failure resulted in another lawsuit involving both the Ditch
Company and the Harveys. After this slide, the Ditch Company was limited in its ability to
study the slide, because Harveys would not grant access to their property for any testing.
Nevertheless, studies were able to be conducted in the area of the slide zone where the Ditch
Company had previously gained an easement after litigation. The studies conducted concluded
Memorandum of Lower Payette Ditch Company in Support of Objection
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that water from above the slide was the prime cause of the failure. Ongoing monitoring of the
slide demonstrates that the hillside continues to move at about the same pace as it has since the
catastrophic collapse in 2006. Davis Aff., Ex. R, Feb. 13, 2009 letter to LPDC from Holladay
Engineering with attached monitoring charts. Any addition of water to the Harvey property on
top of the bluff increases the already imminent danger of additional catastrophic failure in the
hillside. Affidavit of Dr. Stanley Miller in Support of Motion for Preliminary Injunction,
(hereinafter "Miller Aff. ").
The Ditch Company contacted the Harveys via letter on at least two occasion in the
winter of 2008 to inform the Harveys of the continued movement in the hillside and to attempt to
discuss how best to go about protecting the ditch. Davis Aff., Exs. S, T and U. In the letters the
Ditch Company offered to assist the Harveys to sell the water used to irrigate the property to
another person, or move it to another location for the Harveys continued use. Affidavit of
Shelley M. Davis in Support of Memorandum in support of Lower Payette Ditch Company's
Objection and Motion to Disallow, (hereinafter "Davis Aff. II.,"), Ex. 1, Excerpts of Harvey
Deposition taken December 21, 2009, p. 85, 1. 21-89, 1. 18. Mr. Harvey read the letters, and
ignored it.
Faced with a complete lack of cooperation from the Harveys for more than fifteen years,
and continuing damage to the ditch, the Ditch Company had no realistic choice but to file this
litigation. During the pre-trial hearing held on June 18, 2010, the Court questioned counsel for
the Harveys concerning whether the Harveys would have done anything to investigate the
efficiency of their irrigation system and whether their irrigation practices were contributing to
the hillside instability if the lawsuit had not been instituted, and the Harveys' counsel admitted
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Harveys would have take no action but for the lawsuit. Davis Aff. II, Ex. 2, excerpt of transcript
of June 18, 2010, hearing, p. 54, 1. 18-p. 56, 1. 17.
Viewing the action in its entirety, the Lower Payette Ditch Company has prevailed in part
and Harveys have, at least until further monitoring demonstrates otherwise, avoided the need to
remove all irrigation from the field above the landslides. At the pre-trial conference held on
June 18, 2010, the Court informed the parties that he anticipated his final judgment in the action
would be to continue those measures that the Ditch Company had successfully won in its Motion
for Preliminary Injunction, and Further Order Clarifying Order Granting Motion for Preliminary
Injunction. Id. The Court ultimately entered an Order effectuating the parties' Stipulation which
requires all of those measures to continue, and further orders that the Harveys \\-111 continue to
test and replace the irrigation pressure nozzles in his system as necessary, which previously had
not been done since 1987. See Stipulation for Entry of Court Order,

~

7. Irrigation in the area of

the field that it appears may have the most dramatic impact on the slide area will be limited to
12-hour rotations. Id. The Ditch Company is also entitled to continue monitoring and have the
authority to install additional monitoring wells and soil borings as deems necessary. Id., at ~ 11.
It is committed to this Court's discretion to determine the prevailing party. Crump v.

Bromley, 148 Idaho 172, 173, 219P.3d1188, 1189 (2009). Applying the Rule 54(d)(l)(B)

standard, this Court must conclude that the final judgment or result obtained in this action weighs

in favor of the Plaintiff. After fifteen years of attempts to gain access to the Harveys property in
order to undertake the necessary studies and analysis of the slide zone to protect its ditch, the
Ditch Company has finally achieved that result. The Harveys only claim for relief, that the
action would result in a taking, did not result in any award of damages to the Harveys.
Therefore, from an overall view of the proceedings, the Ditch Company, and not the Harveys, is
Memorandum of Lower Payette Ditch Company in Support of Objection
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the prevailing party in this action, and the Harveys are not entitled to an award of costs and
attorney's fees.
Instructive is the Court's decision in Cunningham v. Waford, 131 Idaho 841, 965 P.2d
201 (Ct. App. 1998). There, school district bus drivers sought an injunction and damages against
the school district. The parties litigated the case for several years. Summary judgment motions
were filed and denied. Ultimately, the parties settled and entered a stipulation for judgment. The
drivers dropped their damage claims and injunctive relief was entered against the school district
requiring the school district to perform certain procedures in dealing with the drivers in the
future. The stipulation expressly left open for the court (unlike here) entitlement to attorneys'
fees. The district court denied the claim for costs and fees, finding that neither party had
prevailed. The Court of Appeals affirmed, citing the requirement to view the case as a whole
under Rule 54(d)(l )(B).
In particular, the Court noted that injunctive relief had been granted to the plaintiffs, that
defendants had avoided damages, that the settlement was an "uncertain result," and that there
was no determination of fault. Id. at 845-46. Under those circumstances, there was no
prevailing party. See also, Fellowship Tabernacle v. Baker, 125 Idaho 261, 869 P.2d 578 (Ct.
App. 1994) (holding that neither party prevailed).
Here, the Ditch Company fared much better. It obtained injunctive relief, it obtained the
ability to continue to monitor the contribution of water from above which Harveys had
steadfastly refused to allow, it avoided any award of damages, and the settlement made no
determination of fault. Clearly, the Ditch Company prevailed in part and the Harveys did not
achieve as much as the parties in Cunningham where the court held that no party prevailed.
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IL The Stipulation does not Authorize an Award of Attorneys' Fees.
The Stipulation and Order does not authorize any party to seek costs or fees. It was a
settlement of the dispute between the parties. It preserved certain rights in the parties to take
action or to perform obligations, but payment of costs and attorneys' fees is not among them.
While Harveys state that their "understanding" was that they did not waive their rights and that
this "understanding" was expressed to Lower Payette Ditch Company, what they fail to say is
that the Ditch Company advised Harveys before executing the Stipulation, that nothing in the
stipulation preserved or authorized an award of attorneys' fees, and that there is no basis for such
an award. In fact, the Stipulation and Order resolves all issues in the case.
In any event, Harveys do not assert that the stipulation is a source of power for the court
to award costs or fees.
III. This Lawsuit was not an Eminent Domain Action, no Condemnation Occurred, and
Harveys are not Entitled to an Award of Fees and Costs Pursuant to LC.§ 7-718 or Ada County
Highway District v. Acarrequi, 105 Idaho 873 (1983).

Harveys rely exclusively on Idaho Code § 12-121 and Ada County Highway District v.
Acarrequi, 105 Idaho 873, 673 P.2d 1067 (1983) for their claim to attorneys' fees. They do not

contend that the traditional standard of Idaho Code § 12-121 is met. This case was not brought
or pursued frivolously, unreasonably, or without foundation. The results obtained by the Ditch
Company make that certain. Indeed, when the case involves action for injunctive relief, the
Supreme Court has held that the Idaho Code § 12-121 standards of "frivolous, unreasonable or
without foundation" apply. Walker v. Boozer, 140 Idaho 451,457, 95 P.3d 69, 75 (2004);
Nampa & Meridian Irrigation Dist. v. Mussell, 139 Idaho 28, 72 P.3d 868 (2003) (a case noted

by this Court as a similar effort to protect a canal easement).
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In order to be entitled to an award of costs and fees under the Acarrequi line of cases
relied upon by the Harveys, the action must be for eminent domain, and a condemnation or
taking of property must actually have occurred. The Ditch Company sought an injunction under
traditional property law and no condemnation or taking occurred. The resolution reached
between the parties did not result in the taking or condemnation of any of the Harveys' property;
therefore, the Harveys are not entitled to an award of costs and fees.
In Ada County v. Fuhrman, 140 Idaho 230, 91 P.3d 1134 (2004), the County brought an
action against landowners seeking to have the landowners remove certain earthworks constructed
on their property. The landowners counterclaimed alleging that the injunctive relief was a taking
of their property. The court granted the injunctive relief, denied the takings claim, and held that
no party was entitled to costs or fees, under the lower threshold ofldaho Code§ 12-117. In
Furhman, the counterclaim for a taking did not convert the plaintiff's injunctive relief lawsuit
into an eminent domain action. Harveys' invitation to do so here should be rejected.
A long line of federal and state case law distinguishes the exercise of eminent domain to
take property for a public use from the exercise by the state of its police power to enjoin a
property owner from using their property in a manner that poses a public nuisance or harm to
others. The exercise of police powers to enjoin injurious uses of property does not require the
payment of compensation. Dating back to Mugler v. Kansas (1887), the United States Supreme
Court has recognized that "[t]raditional uses of that regulatory power, such as the power to abate
a nuisance, required no compensation whatsoever, see Mugler v. Kansas, 123 U.S. 623, 668-669
(1887), in sharp contrast to the takings power, which has always required compensation." Kela
v. New London, 545 U.S. 469,519 (2005). In Lingle v. Chevron, 544 U.S. 528 (2005), the
Supreme Court explained that there are two types of regulatory taking that require compensation,
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the first being a permanent invasion of property, and the second being a regulation that deprives
the property owner of all economically beneficial use of his or her property. Lingle v. Chevron,
544 U.S. 528, 538 (2005). The Court then went on to explain:
We held in Lucas that the government must pay just compensation for such 'total
regulatory takings,' except to the extent that 'background principles of nuisance
and property law' independently restrict the owner's intended use of the property.

Id., emphasis added.

From the outset of this case, through the eventual resolution, the Ditch

Company, who is a not a state actor, has sought an injunction against the continued use of the
Harveys' property in a manner that caused damage to the Ditch Company's property, in other
words, to abate a nuisance. See Idaho Code§ 52-101. The Ditch Company's complaint was to
prevent injury and was not brought as an action for eminent domain or regulatory taking.
Second, and fatal to Harveys' claims for attorneys' fees, this case never ripened into a
takings case, even under Harveys' theory of the case. This Court recognized that restricting
irrigation on the Harveys' property would not constitute a takings. Davis Aff. II, Ex. 2, p. 24,
11. 12-18 (June 18, 2010). Indeed, the Court concluded that no damages could be claimed until
and unless the Court determined to enjoin Harveys from all irrigation on the property. Harveys'
counterclaim concedes that any takings claim is contingent on granting of injunctive relief that
would dry up their property. Regardless of whether this theory is correct, it has not happened.
The injunctive relief ordered by the Court regulated, but did not dry up Harveys' property. No
takings occurred. No damages were triggered. Indeed, in the Stipulation and Order, Harveys
waived any claims for damages associated with the injunctive relief.
The line of cases involving attorneys' fees awards under the eminent domain statutes are
all cases where the issue in the case is the measure of damages. Not a single case or other
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authority cited by Harveys holds that raising the issue of whether an injunction might lead to a
takings if granted authorizes an award of attorneys' fees.
Third, even if this case had ripened into a takings case under Harveys' theory, the case
does not present the procedural posture necessary to award attorneys' fees under Acarrequi. In
1983, after the adoption ofldaho Code§ 12-121 and the 1979 modification to Idaho Rule of
Civil Procedure 54(e)(l), the Idaho Supreme Court announced a new rule regarding the award of
attorney's fees and costs pursuant to Idaho Code § 7-718, allowing for a recovery of costs and
fees in cases brought by government entities to condemn property under eminent domain
statutes. Acarrequi, supra. Idaho Code§ 7-718 states "[c]osts may be allowed or not, and, if
allowed, may be apportioned between the parties on the same or adverse sides in the discretion
of the court." To bring an action to take private property for a public use, Idaho Code§ 7-707,
requires the filing of a complaint containing a description of each piece of land sought to be
taken, accompanied by an "order of condemnation, or resolution, or other official and binding
document entered by the plaintiff which sets forth and clearly identifies all property rights to be
acquired including rights to and from the public way, and permanent and temporary easements,
known or reasonably identifiable to the condemning authority." LC. § 7-707. None of these
requirements of Title 7, Chapter 7 took place in this action.
In Ada County Highway Dist. v. Acarrequi, 105 Idaho 873, 763 P.2d 1067 (1983), the
highway district moved to condemn a portion of the Acarrequis' hotel parking lot in order to
accommodate a road construction project. The trial court had found that attorney's "fees and
costs in condemnation proceedings [we]re mandatory as within the definition of just
compensation." Id. at 876, 673 P.2d at 1070. The Supreme Court reversed the trial court's
reasoning and instead adopted a new test to be applied to determine whether and under what
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circumstances costs ano if·es snocla be awarde1' in eminent domain proceedings brought under
Title 7, Chapter 7. Id at 876,673 P.2d at 1070. The Court "adopt[ed] a new standard governing
an award of both attorney's fees and costs, only as it relates to a condemnation proceeding." Id.
at 875, 673 P.2d 1069. (emphasis added)
Acarrequi and its progeny require the court to consider specific factors when exercising
its discretion to award costs and fees pursuant to Idaho Code§ 7-718. Under those factors, the
Harveys would not be entitled to an award of costs and fees in this action. In State of Idaho, ex
rel., Smith v. Jardine, 130 Idaho 318,940 P.2d I 137 (1997), the court summarized those factors
which focused not on the extent or scope of the property "taken" but on the value offered by the
condemning party compared to the amount awarded by the jury. In State ex rel., Ohman v.

Talbot Family Trust, 120 Idaho 865, 828-29, 820 P.2d 695, 688-99 (1991), the Court recognized
those same factors, required a consideration of the prevailing party standard ofIRCP
54(d)(l)(B), and affinned an order that no fees be awarded because the claims of the property
owner vastly exceeded the jury's award. 1 Using these factors where Harveys were not awarded
any damages, there is no basis for an award of fees.
Any award of costs and fees in an eminent domain proceeding can be awarded only
where there is a condemnation, the condemnor offers an insufficient amount of compensation for
the condemned property, the matter goes to trial, and the condemnee is awarded damages by the
jury above the amount offered by the condemning public entity. None of these events occurred

in this case.
The stipulated resolution of the case did not involve the taking of any property, nor did it
require the Ditch Company to pay the Harveys for any property taken. Here there was no
1

Here, Harveys' expert set a figure of$625,000 for"damages." No damages were awarded.
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condemnation, no exercise of eminent domain for a public use, and no compensation awarded for
the taking of property.
Because this was an action to enjoin injurious use of property, was not filed as an
eminent domain action, and was not at any time prosecuted as an eminent domain action, the
case relied upon to support the Harveys' request for costs and fees is inapposite. No other statute
provides a mechanism to recover costs and fees in this action. The Ditch Company, therefore,
respectfully requests that for this reason the Court grant the Ditch Company's Motion to
Disallow the Harveys' request for an award of costs and fees.
IV. The Harveys Have Demonstrated No Basis Upon Which they Could Recover Costs
and Fees, but if they Could, the Costs and Fees Requested are Unreasonable.
A. The Harveys Cost Bill is Not Properly Verified.
The verification provided by Mrs. Harvey is interesting by what it fails to include. She
has no foundation to assert whether or not the fees and costs were "necessarily" incurred in this
action. More importantly, she has failed to state that the Harveys have paid or actually owe any
of the amounts claimed. There is silence on whether these are truly payments or debts of the
Harveys or whether these billings are submitted in the hopes that the Ditch Company will be
compelled to pay for something that the Harveys have not or will not pay.
B. The Harveys Request for Fees is Unsupported and Unreasonable.
Harveys' attorneys' fees request seeks rates of $200 for Mr. Walker and $150 for his
associates. There is nothing in the record to support these rates as reasonable and customary for
legal work in Washington County.

Memorandum of Lower Payette Ditch Company in Support of Objection
and Motion to Disallow Costs Pursuant to LR.C.P. 54(d)(6)

17

The request for fees includes time spent defending and losing the motions for preliminary
injunction and the motions for further clarification. Harveys were not prevailing parties in those
portions of the proceedings and those fees and costs are not awardable.
The Harveys have requested an award of fees for secretarial and paralegal time of two
assistants employed in their office. While Idaho law does provide for an award of fees for
paralegal assistance in an action at the Court's discretion pursuant to Idaho Rule of Civil
Procedure 54( e)(1 ), those fees must be clearly identifiable as work properly described as
paralegal services, and not for general secretarial assistance. P. 0. Ventures v. Loucks Family

Irrevocable Trust, 144 Idaho 233,239, 159 P.3d 870,876 (2007). A review of the fees requested
in this action demonstrates that the Harveys have requested an award of $822.00 for work of a
secretarial nature. An attorney's fee is intended to cover the overhead costs of an office like
faxing and filing. Requesting both attorney's fees, and fees for general secretarial assistance
amounts to a request for reimbursement of general overhead expenses of the office, which is not
a recoverable cost.

C. The Harveys Are Not Entitled to an Award of their Claimed Discretionary
Costs.
The Harveys have requested $31,069.46 in discretionary costs. None of these costs are
supported by any invoices or other verifying information. They have requested a payment of
$1,980.54 representing one half of the cost of the soil moisture sensors installed in the field, and
$735. 77 representing one half of the cost of the installed flow meter. At the time that these
devices were installed Mr. Walker provided invoices to the Ditch Company demonstrating that
the total installed cost of the soil moisture sensors was $2,489.54, meaning that the Ditch
Company's share of that cost was $1,244.77. Further, Mr. Walker stated that he would provide
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an invoice to the Ditch Company for the flow meter, but no invoice was ever provided. The
invoices for the soil moisture sensor that were provided to the Ditch Company are exhibit 3 to
the Affidavit of Shelley M. Davis in support of this Motion.
As far as the Ditch Company was ever made aware, the Ditch Company's one-half share
of the Harveys costs of the sensors was $1,244.77. At the same time the Harveys were installing
the soil moisture sensor system and flow meter the Ditch Company was undertaking its efforts to
excavate test pits and take soil samples for analysis in the labs. Rather than dig two sets of pits
the Ditch Company agreed to allow the Harveys' experts to participate with them in the
excavation and test pits at the property last summer. The total cost to the Ditch Company for the
digging of those test pits was $2,067.73 for the Holladay work done in the field, and shared with
the Harveys, and the $727.50 for Durham Gravel Works for the excavation, for a total of
$2,795.23. Davis Aff. II., Ex. 4. The Harveys' share of that work amounted to $1,397.62.
During telephone conversations between counsel for the Ditch Company and counsel for
the Harveys in approximately December 2009, counsel agreed that these figures, coupled with
the outstanding balance for the flow meter, were close enough that no money needed to be
exchanged between the parties because the expense was fairly and evenly divided. Davis Aff. II.
The new figures for the soil moisture sensor and flow meter are a mystery, as no invoices have
ever been provided. The Ditch Company objects to the award of these requested discretionary
costs as they do not fairly represent the actual cost to the Harveys, and they contravene the
agreement of counsel regarding the sharing of costs for the work done in the field in order to
ensure compliance with the preliminary injunction. Further, in the context of this action, these
costs cannot be said to fall within the defmition of "extraordinary costs," and for that additional
reason, are not recoverable pursuant to Idaho Rule of Civil Procedure 54(d)(l)(D).
Memorandum of Lower Payette Ditch Company in Support of Objection
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The expert witness costs claimed by the Harveys should not be awarded. There are no
invoices or other verifiable information for these costs, they are not extraordinary costs, and
therefore, are not awardable pursuant to Rule 54(d)(l)(D). Idaho Rule of Civil Procedure
54(d)(l )(D) provides that discretionary costs "may be allowed upon a showing that said costs
were necessary and exceptional costs reasonably incurred." In this action, given the issues
relating to the subsurface topography and hydrology of the Harveys' property, hiring expert
witnesses to evaluate the Ditch Company's expert work and to conduct additional investigation
is not an extraordinary cost. Rather, the expert witness costs were "routine costs associated with
modem litigation overhead." City of McCall v. Seubert, 142 Idaho 580, 588-589, 130 P.3d 1118,
1126-1127 (2006). The Harveys should not be awarded discretionary costs for their expenses
related to the hiring of expert witnesses in this action.
Harveys' brief does not explain why these experts costs are "exceptional" except to say
that geological experts are not usually necessary in a condemnation case. However, as the court
has recognized from the time it issued its preliminary injunction, such experts are essential in a
landslide case where the issue is one of causation.
Harveys contend that their appraisal expert is exceptional because of the proximity of
their land to the landslide. Harvey Memo p. 7. However, Mr. Ruddell testified in his deposition
that he did not take into account the impact of the landslide on the value and it would be beyond
his expertise to try to do so. Davis Aff., Ex. 5, excerpts of Ruddell Depo. p. 27, 11. 6-18.
Harveys' claim here does not hold water.
D. The Costs as a Matter of Right Claimed by the Harveys are Unreasonable.
The Harveys have requested an award of $2,000 for each of the three experts retained by
the Harveys, or the limit allowed by Idaho Rule of Civil Procedure 54( d)(l )(C)(8). Mr.
Memorandum of Lower Payette Ditch Company in Support of Objection
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Crawforth was deposed twice, for a combined total of about eight hours. Mr. Homeck was
deposed once. His deposition took less than two hours. Mr. Ruddell was deposed once and the
telephone deposition lasted less than 90 minutes. It is outrageous that the Harveys would claim
$2,000 for each of these deposition costs when clearly the expert depositions did not cost the
Harveys that much. Mr. Homeck and Mr. Ruddell were not charging over $1,000 per hour nor
was Mr. Crawforth charging over $200 per hour. Harveys simply requested the maximum
dollars into the costs as a matter of right without regard for actual costs for the depositions.
Since there is no proof of the actual costs, none can be awarded.
Further, the Harveys have failed to provide invoices or other records representing the
costs incurred and paid by the Harveys for the reporting and transcribing of the depositions taken
in this action, as well as for the copies of the depositions claimed in this action. For this further
reason, the Harveys are not entitled to recover these costs as a matter of right.
CONCLUSION

There is no statute or rule under which Harveys can recover costs and fees in this action.
Idaho Code § 7-718, which allows for an award of costs and fees to the condemnee in an eminent
domain proceeding is inapplicable in this action, and even if it did apply, the A carrequi factors
are not met. This case was not brought or pursued frivolously, unreasonably, or without
foundation. Moreover, the Harveys were not the prevailing party in this action. Viewed as a
whole, the Ditch Company prevailed in the proceedings relating to the preliminary injunction,
and as the terms of the preliminary injunction have been extended and expanded upon through at
least the 2012 irrigation season through the Final Order of this action, it cannot be fairly viewed
as a concluded proceeding. Even if the Harveys had prevailed, and could identify a statute or
rule that entitles them to costs and fees, the costs and fees claimed by the Harveys are not
Memorandum of Lower Payette Ditch Company in Support of Objection
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awardable in this action. For these reasons, the Lower Payette Ditch Company respectfully
requests that this Court grant its Motion to Disallow Costs and Fees.
Dated this 29 th day of July, 2010.
BARKER ROSHOLT & SIMPSON LLP

(Shelley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
LOWER PAYETTE DITCHCOf'v1PANY, a
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ROBERT I. AND MARGARET HARVEY,
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AFFIDAVIT OF SHELLEY M. DAVIS
IN SUPPORT OF MEMORANDUM OF
LOWER PAYETTE DITCH COMPANY
1N SlJPPORT OF OBJECTION AND
MOTION TO DISALLOW COSTS
PURSUANT TO I.R.C.P. 54(d)(6)

---------------)

STATE OF IDAHO
County of Ada

)
) ss.
)

SHELLEY M. DAVIS, being first duly sworn upon oath, deposes and says:
1. I am an attorney in the firm Barker Rosholt & Simpson LLP providing legal
representation to Plaintiff Lower Payette Ditch Company in the above captioned matter. I am
over the age of 18 and have knowledge of the documents and legal proceedings pertinent to this
matter, and I make this affidavit based upon personal knowledge.
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2. Attached hereto as Exhibit 1 is a true and correct copy of the excerpts of the
Deposition of Robert I. Harvey taken December 21, 2010.
3. Attached hereto as Exhibit 2 is a true and correct copy of excerpts of the transcript of
the hearing held before this honorable Court on June 18, 2010.
4. Attached hereto as Exhibit 3 are a true and correct copies of invoices for the soil
moisture monitoring equipment purchased and installed on the Harvey property, and provided to
counsel for the Ditch Company by counsel for the Harveys.
5. Attached hereto as Exhibit 4 are true and correct copies of invoices to the Lower
Payette Ditch Company for work completed in September 2009 to excavate monitoring wells
and borings on the Harvey property, and for the excavator who performed the work.
6. Attached hereto as Exhibit 5 is a true and correct copy of excerpts of the deposition of
Greg Ruddell taken February 9, 2010.
7. In December, 2009, Mr. Walker and I had a telephone conversation wherein we
discussed the division of cost that had been agreed to in July 2009. The parties had each agreed
to pay for half of the cost of the soil moisture monitoring sensor system, the flow meter, and the
engineering assistance and excavation to install the monitoring wells and deep soil borings on the
Harvey property to begin monitoring irrigation on the property. In October 2009 Mr. Harvey
had sent invoices, attached hereto as Exhibit 3, for the soil moisture monitoring system. After
the receipt of those invoices in October I requested that he also furnish the Ditch Company with
copies of the flow meter invoice, but it was never sent. During the December conversation, after
I had provided copies of Holladay engineering invoices as well as invoices from Durham
excavation for the excavation work the Mr. Walker and I agreed that one half the costs owed by
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the Ditch Company to the Harveys, $1,244.77, and the costs owed by the Harveys to the Ditch
Company, $1,397.62, given that the Ditch Company still did not know what the flow meter cost
was, was close enough that neither party needed to exchange money with the other. I had the
authorization of the Ditch Company to make that representation when it was made. No further
discussion was had on the matter until the Harveys filed their Affidavit and Memorandum of
Costs and Fees.
Dated this 29th day of July, 2010.

BARKER ROSHOLT & SIMPSON LLP
/
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Shelley M. Davis
-..___ _./
/ Attorneys for Plaintiff Lower Payette Ditch Company
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EXHIBIT "I"

Page 1
IN THE DISTRICT COURT OF THE THIRD JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH
COMPANY, a ditch company
existing under the laws
of the State of Idaho,

Plaintiff,
Case No. CV 2009-01803

VS.

ROBERT I. AND MARGARET
HARVEY,
Defendants.

DEPOSITION OF ROBERT HARVEY
DECEMBER 21, 2009

REPORTED BY:
LaMAR, C.S.R. No. 640
Notary Public

)8)

345-9611

M & M COURT REPORTING SERVICE, INC.

0008~18

(208) 345-8800 (fax)
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Q. Uh-huh.
A. That's some engineering information;
right?
Q. Right. Did you read that section?
A. I don't recall reading it.
Q. Okay. Let's move on to the next
section, then. It starts on that same page,
''Excessive Moisture and Property D~ge." On the
next page there is the second full paragraph
beginning on that page.
Could you read those two paragraphs
that rve highlighted to yourself.
A. "It can be confidently" Q. You can read it to yourself and just
let me know when you've finished reading those two
paragraphs.
A. (Reviews.)
Could you tell me the question?
Q. The third page there's a section
titled ''Excessive Moisture and Property Damage."
The second paragraph of that section rules out the
possibility of a shallow, natural water table
existing above the valley floor in the vicinity of
the bluff. And it also states that it is unlikely
that natural precipitation is contributing to the
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after you received this report in 2004 to
investigate the statements that were made in the
report?
A. Well, I'm not sure if Dave O'Day was
involved in gathering information.
Q. When did you first hire Mr. O'Day?
Well, first of all, who is Mr. O'Day?
A. He's an engineer that the law firm
asked to look at this problem with the ditch
company.
Q. So that law firm was the law firm that
represented your insurance carrier in the Knudson
lawsuit?
A. No. The one before that.
Q. Okay. And which lawsuit would that
have been, the one before that?
A. Well, the ditch company -- I have to
go back -- wanted to move a lot of dirt from my
hill and put it across the canal. And I was
afraid that the hill would fall down. So I asked
them not to do it.
So they had -- to get permission -they had to go to the court to get permission to
get this dirt moved across on the east side of the
canal to the west side.
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saturated conditions. It states specifically that
due to the direction of source, the mechanism
would first permeate and migrate along the main
slip surface and saturate the slide mass from
above. Since the report rules out any other
source of slide saturation which is likely
occurring from above, it indicates that irrigation
above the slide zone is the only likely source of
the saturated conditions.
Do you recall reading that portion of
this report?
A. At what time? When?
Q. When this report was provided to you
in Januaryof2004.
A. I cannot recall reading this.
Q. Did you do anything in that time frame
to investigate this report or the claims that were
being made in the report?
A. This is in 1988?
Q. In 2004.
MR. WALKER: It's 2004.
TI-IE WITNESS: It talks about several
gallons per minute going down along my road, and I
took care of that. That's before 2004.
Q. (BY MS. DAVIS): Did you do anything
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Q. What year was that?
TI-IE WITNESS: Can you recall that, the
year?
MR. WALKER: I think some of the
documentation that we sent you covers that.
Q. (BY MS. DAVIS): Does 2005/2006 sound
about right?
A. It could be those years.
Q. And the law firm that you hired at
that time, was that Hawley, Troxell?
A. Yes.
Q. And they hired Mr. O'Day at that time?
A. Yes.
Q. Did you provide me with any reports
that Mr. O'Day might have created during that time
frame?
A. You want some reports?
Q. Did he provide you with reports
relative to that lawsuit?
A. I never saw any reports, only just
verbally talking.
Q. Okay. And what did he tell you at
that time?
A. He told me that if you remove dirt at
the bottom of a hill, that the dirt that's still
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the 2006 slide event or the preparation of this
report in February 2008 to reduce your amount of
irrigation on top of the hill?
A. What's the last day that you said ifl
did anything?
Q. This was prepared in February of 2008.
A. Yes.
Q. The landslide occurred in July of
20~.
A. Okay.
Q. Did you do anything in between that
time 10 change your irrigation practices or reduce
the amount of water that you were putting on top
ofthehill?
A. No.
Q. Have you done anything between
February of 2008 through the present, through
today, to change the amount of irrigation water
that you're putting on top of the hill?
A No.
MS. DAVIS: Okay. Exhibit 9.
(Exhibit 9 marked.)
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Q. (BYMS. DAVIS): Mr. Harvey, have you
seen this docwnent before?
A. Yes.

23
24
25

A. He said that Knudson was against you know, it was the ditch company and me were
being sued by Knudson, and they awarded - they
said that I was 95 percent responsible for the
hlll falling down, and the ditch company was
responsible for the balance.
Q. Having read this verdict form now,
does that seem like an accurate summary of what
the verdict form says? What Mr. Gates told you,
does that sound like an accurate summary of what
this -A. It has it right here, percentage
written down in No. 3.
Q. Okay. After Mr. Gates infouned you
about the jury's findings in that trial, did you
undertake any investigations or change your
irrigation practices to try to contribute less
water to the hillside?
A. No.
Q. Did you do anything to learn whether
or not water was esc.aping beneath the root zone of
your alfalfa field?
A. At what rime?
Q. After you learned about this verdict.
A. Well, we've installed moisture
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When did you first see it?
Probably after June 30th of '08.
That would make sense, since that's
was issued on.
When you received it, did you read it?
MR. WALKER: This is Exhibit 9?
MS. DAVIS: Yes, it is.
TI-IE WITNESS: I don't know if[ have seen

Q.
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Q.
when it
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this.
This tells the outcome of the case?
Q. (BY MS. DAVIS): The Knudson trial,
yes, sir.
A. These are the jurors?
Q. That's correct
A. No, I've never seen this.
Q. Were you made aware of the outcome of
the trial after it was completed?
A. Yes.
Q. Who told you about it?
A. Bob Gates.
Q. Bob Gates told you about it. He
didn't provide you with a copy of this docwnent?
A. I don't think so.
Q. What did he explain to you about the
outcome of the trial?
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Q. When did that take place?
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A. In '09.
Q. Okay. So at least a full irrigation
season after the verdict came out?
A. Well, they never got installed at the
beginning, but somewhat towards the - more closer
towards the middle of irrigation. And we also
installed a pipeline meter.
Q. Uh~huh.
A. And then I've also had the power
company test the gal Ions per minute at the pumps.
Q. Was that as a result of your learning
about this verdict, or was that as a result of the
ditch company filing this action against you aod
the Court's order for injW1ction?
A. Because the ditch company filed an
action.
MS. DAVIS: Okay. This will be 10.
(Exrubit 10 marked.)
Q. (BY MS. DAVIS): Mr. Harvey, I've had
Mr. LaMar give you what's been labeled
Exhibit No. 10. And it is a series of three
letters. The first one dated November 12th. 2008,
from the ditch company to you; the second one from
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Case No. CV
2009-01803
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vs.
ROBERT I. AND MARGARET HARVEY,
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Honorable Dennis Goff, Senior District Court Judge
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you deal with that? Well, you s
and
negotiate to see if you can come to some
reasonable solution.
THE COURT: Well, I'm not ruling, but -MR. WALKER: I understand that.
n-tE COURT: I'm predicting that, If I did
nothing, If r said, well, plaintiffs didn't meet
their burden, nothing, everybody goes bad< to what
they're doing, Harveys going to continue to
I rrlgate the same way, plaintiffs stJII have
responslbillty to bring In -- they still have to
deal with the sllde area, this lawsuit's right
back. It's right back here.
MR. WALKER: I understand .
THE COURT; It's a different lawsuit. Every
day It's different lawsuit, so it's right back
here.
MR. WALKER: That's the reason, for example,
the 12-hour sets on grain, because grain doesn't
utilize deep moisture. The reason for the
checking the -- he was told that I think the first
affidavit that we flied, and had a copy of the
nozzles. They were a pressure-monitoring,
equallzlng nozzle that has a hole In It. But
Inside of the nozzle Itself, there's neoprene
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see that, plaintiffs are saying just continue the
same order, except they're putting In a detall of
3 12-hour sets where I don't -- maybe only an
4 eight-hour set would be sufficient, maybe a 24 or
5 36-hour would be sufficient. I don't know that.
6
And that's what I was trying to find out,
7 because I don't have the knowledge that you have.
8 I've not talked to the experts. But It appears
9 that maybe the experts just don't have any
10 knowledge, or can't agree as to what Is an
11 a pproprlate amount of water or moisture to be put
12 onto the ground. I know lt changes with the
13 crops. It changes with temperature. We've
14 already had this hearing and made this decision .
15 Everything affects It, precipitation, evaporation,
16 temperature, soil conditions, crop that you're
17 growing, all those things matter.
18
MR. WALKER: See, and all the experts that
19 have dealt with that have said Mr. Harvey needs to
20 put more water on his alfalfa field, because there
21 Isn't sufficient -- all the ones that dealt with
22 that specific Issue of the transevaporatlon and
23 the use of crop. And so Mr. Harvey says, "I dont
24 want to agree to something that's going to starve
25 my crops even more. I can fncrease my crops by
LS
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mechanisms ti
higher the pressure, they
squeeze down so that, If your sprinkler's low In
the valley, It squeezes down more than the one
that's high up here, and to equalize that
pressure. They were told that they were lifetime
nozzles. We talked about It, said let's check
them to make sure. When we checked them, there
was some wear. They were replaced. And they were
replaced on al! the area that, ln the studies of
the expert reports, show that any potential water
could get to that. So It Isn't Ii ke he's just
moving and marching forward.
THE COURT: But all of that came about
because of this lawsuit.
MR. WALKER: Sure,
THE COURT: None of that would have been
done If this lawsuit had not been flied. And so
the thing I'm saying is, If I rule, as I did in
the prellmlnary Injunction, he's not going to be
able to use excessive water, that's the law. I'm
pretty sure that's what the ruling's going to be.
And I'm pretty sure that the rullng wlll be that
you have to have some kind of monitoring devices
to know. You have to have -- measure It go!ng In.
You have to measure It going out. So really, as I
57
putting on a littl~ more water." And maybe he can
Increase It by that 24-hour -- 12-hour versus 24.
We're wllllng to look at that. But to make the
decision In one week, we're not quite there yet.
So we are stlll looklng at It, yeah.
THE COURT: Okay,
MR. WALKER: And I think everything the
Court said, we are taking to heart, making It
clear that we don't think that there's any showing
In any of the evidence that Mr. Harvey has used
excess water through hls spri nkler system. Now,
did we prove that? We're still wllllng to _try to
do that. And we are- working to try to do that,
so -THE COURT: I'm going to be here to try In
July. We have a pretrial conference on Tuesday.
MR. WALKER: Next week, the 22nd, yeah.
THE COURT: On Tuesday? Do we need a
pretrial conference? I'm just trying to save
everybody some money and time. It doesn't matter
to me. I only get paid If I show up, so -MR. BARKER: Well, you could show up and you
could let us stay home and then -THE COURT: Well, last time I didn't show
up, so maybe I could be even then, huh?
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it's been listed within the past 12 months. But
I did not -- if he did have it listed, it was not
in the MLS, in the Multiple Listing Service.
Q. Did you take into account in your
valuation of the Hanrey property the ease or
difficulty of access up that road that climbs the
hillside?
A. Not specifically.
Q. You don't think that matters to a
buyer?
A. It may -- it might be a little bit.
But I believe the property has too many other
redeeming features.
Q. Did you take into account the existence
of the landslide?
A. No, not specifically. I noted it, that
there is an issue there.
Q. And what's the issue that you noted
about the existence of a landslide?
A. That there has been a landslide. And
there is a difference of opinion of what's going
on there.
Q. You don't think that landslide would
have any impact on the buyers willing to buy that

1
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think the cause of the landslide would have any
affect on the value of the property?
A. My understanding is, is there is
difference of opinions of the cause of it, so ...
Q. So I'm asking you if there is a
cause -- my question is: Does the cause of the
landslide have any affect on the value of the
property, in your professional opinion?
A. I do not believe it has any material
affect since -- it's my opinion that what has
occurred there is not going to affect irrigated
ground of what; approximately 212 acres of
irrigated ground.
Q. Do you think that the buyer would be
interested in buying a potential liability?
A. I guess I don't know -- I don't know
what the liability -- the legal issues of
liability. That's beyond my expertise.
Q. Are you aware of anybody ever being
shown this property?
A. No, I am not.
Q. Okay. So tell me what value you placed
on the four separate pieces of the Harvey estate.
A. The 212 -- the 211.62 acres?

?
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A. I think the buyer is buying the
irrigated ground on top.
Q. So that's a, no; the landslide has no
affect on the value of the property?
A. I think somebody might think about it.
But I think that when you look at the ground on
top, I think that the quality and everything
overcomes that.
Q. Is that something that Mr. Harvey would
be obliged to disclose to a buyer of the
property, the existence of the landslide, and the
potential causes of it?
A. Well, yeah, I'm sure -- yeah, he would
have to disclose. But it's so obvious. I mean,
you can see it from five, six miles away. So
it's pretty obvious it's there.
Q. What about the causes of it? Is that
obvious?
A. No.
Q. So you think he would have to disclose
the causes?
A. As I stated in the report, I'm not an
attorney, and I'm not a geologist. And I'm going
to have to defer that to other experts.
Q. Well, are you telling me that you don't
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A. $500 per acre. That totals $740,670.
Q. Tell me again the total. I didn't get
that.
A. 740,670.
Q. Okay. Got it.
A. Ten acres below the canal at $800 an
acre, would be $8,000.
Q. Okay.
A. 58.38 acres at $500, $29,190. That
totaled $777,860. I rounded that number back to
775,000.
Q. Did you put a price on the feedlot,
too, or is that -A. Yes, that is corning.
Q. Okay.
A. And then I added $15,000-- I estimated
the feedlot was 50 percent depreciated. And so
it would have been for the corrals, the feed
bunks, $15,000, for a total of 790,000.
Q. Okay. You are going to have to repeat
for me the -- I'm not sure I got the numbers
right on the irrigated acres. 211.62 acres of
irrigated ground?
A. Do you want us to just fax this page?
Q. You are going to get it to me
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMPANY, a
ditch company existing under the laws of the
State of Idaho,
Plaintiff,
vs.
ROBERT I. AND MARGARET HARVEY,
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Case No. CV-2009-01803

DEFENDANTS' MEMORANDUM IN
RESPONSE TO PLAINTIFF'S
OBJECTION AND MOTION TO
DISALLOW COSTS PURSUANT TO
I.R.C.P. 54(d)(6)

----------------)

COMES NOW, the Defendants, ROBERT AND MARGARET HARVEY
("Harveys"), by and through their attorneys at Walker Law Office, and hereby submit
this RESPONSE TO PLAINTIFF'S OBJECTION AND MOTION TO DISALLOW
COSTS PURSUANT TO I.R.C.P. 54(d)(6).

To avoid repetition, the authorities,

statements and arguments contained in DEFENDANTS ROBERT AND MARGARET
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HARVEY'S MEMOR.A.NDUM OF COSTS, I.R..C.P. 54(d), AND ATTORNEY FEES,
I.R.C.P. 54(e) are hereby adopted and incorporated herein without restatement of such.

SUMMARY ARGUMENT

Harveys are the prevailing party because they have successfully defended against
both causes of action asserted by LPDC.

As this Court has already ruled, the relief

sought by LPDC would be a taking of Harveys' private property. The final order in this
case shows that Harveys prevailed by preventing LPDC from taking Harveys' property
while simultaneously preserving Harveys' ability to irrigate all 220 acres of their
farmland. LPDC obtained none of the relief it requested in its pleading and which it
pursued until it became evident just before trial that LPDC would not be able to meet its
burden of proof. As the prevailing party, Harveys are entitled to an award of costs as a
matter of right and should also be awarded their reasonable and necessarily incurred
discretionary costs due to the exceptional nature of this case. Further, applying the
Acarrequi case and the factors provided as guidance therein, this Court should award
attorneys fees to Harveys because each of the factors weighs heavily in favor of awarding
fees to Harveys.
LPDC has forced Harveys to incur expenses over $100,000 in defending against
LPDC's failed attempt to take Harveys' property.

After a year and half of litigation,

LPDC still has no evidence to show that Harveys' irrigation practices contributed in any
way to the landslides or instability of the slope east of LPDC's ditch. It is not and would
not be just to allow LPDC to force Harveys into incurring substantial debts for simply
protecting and retaining their property and then for LPDC to merely walk away when it
Page 2 of 15

DEFENDANfS' MEMORANDUM IN RESPONSE TO PLAINTIFF'S
OBJECTION AND MOTION TO DISALLOW COSTS PURSUANT TO
I.R.C.P. 54(d)(6)
0003:13

realizes that it cannot prove its case. It is only fair and just that LPDC be required to pay
for the expenses which are the direct result of LPDC's failed action.

ARGUMENT

I.

Harveys are the prevaiJing party.

In determining who is the prevailing party, LPDC would have the Court forget
and entirely ignore the causes of action actually plead and the arguments made by LPDC
since the filing of this action until just prior to the July 2010 trial date.

LPDC's

complaint seeks to completely and permanently take away Harveys' water rights
appurtenant to all 220 acres of Harveys' farmland located east of the slide area. LPDC's
complaint does not request merely to regulate or limit irrigating Harveys' farmland.
LPDC's complaint seeks to take every bit of Harveys' water rights and nothing less.
LPDC emphasized the point that it wanted to preclude all irrigation of Harveys'
property through its Motion For Preliminary Injunction.

LPDC's Motion For

Preliminary Injunction requests that Harveys be enjoined from pumping any water from
the canal onto their property. This was not a request to merely limit, restrict or monitor
irrigation but rather to stop all irrigation. At the hearing on the motion, legal counsel for
LPDC reiterated the request to stop all irrigation. The Court also recognized that LPDC
was seeking to stop all irrigation. See Exhibit A, 05/27/09 hearing transcript, p.23:5-6.
Further emphasizing this point, the Court can look at what would have happened
had Harveys not answered the complaint and defended their rights in this action. LPDC
would have sought and likely obtained a default judgment precluding Harveys from all
irrigation of their property as requested in the complaint. However, Harveys did answer
Page 3 ofl5
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the complaint and they have successfully defended against LPDC's claims.

LPDC has

obtained absolutely none of the relief sought in the complaint. In successfully obtaining
a dismissal of LPDC's claims while retaining their property and the right to irrigate the
entire farmland, Harveys are the prevailing party.
LPDC incorrectly asserts that it is the prevailing party because Court entered a
preliminary injunction.

As noted above, LPDC sought a preliminary injunction to stop

all irrigation. However, the Court did not enjoin Harveys from irrigating their property as
requested by LPDC.

Rather, the Court entered an injunction which only required

Harveys to not waste water. Stated another way the Court ordered Harveys to obey the
law when they were already obligated to do so. Specifically, the Court ordered Harveys
not to apply excess irrigation water and divert runoff away from the slide area. As noted
by the Court at the June 18, 2010 hearing, Harveys already have a legal obligation to not
waste water (i.e., not to apply excess irrigation water).

Exhibit B, 06/18/10 hearing

transcript, p.24: 7-11.
Although a preliminary injunction was entered by the Court, LPDC did not
prevail in obtaining the injunction it requested. And, whereas the preliminary injunction
actually entered by the Court only required Harveys to continue doing what they did in
the past, namely, obey the law by not wasting water, the Harveys prevailed against
LPDC's preliminary injunction motion.

LPDC gained nothing by the preliminary

injunction entered by the Court other than an order for Harveys to continue obeying the
law whereas, on the other hand, Harveys successfully defended against LPDC's attempt
to completely shut off all irrigation of Harveys' property by way of its preliminary
injunction motion.
Page 4 of 15
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Rule 54(d)(I) requires that in ascertaining the prevailing party, the court must
"consider the final judgment or result of the action in relation to the relief sought"
I.R.C.P. 54( d)(I ).

The final judgment in this action gives LPDC absolutely none of the

relief which it requested in its complaint. The stipulation of the parties and the final
judgment provides that Harveys may continue to irrigate and farm 90% of the 220 acres
with no change to their prior practices. 1 On the remaining I 0% of the farmland, the
stipulation and final judgment provide that Harvey may continue to irrigate and farm but
will shorten the sprinkler settings during the 2010 through 2012 irrigating seasons. The
stipulation and final judgment also allow for LPDC to continue monitoring and testing
only within the remaining 10% of the farmland until 2013. Considering these results in
relation to the relief sought by LPDC (i.e., completely shutting off Harveys' water),
Harveys are clearly the prevailing party.
In its memorandum in objection, LPDC makes the unfounded assertion that it has
sought access to Harveys' property for "fifteen years" in order to undertake studies.
After making this assertion, LPDC concludes that it is a prevailing party because the final
order allows for limited monitoring and testing. First, there is no evidence that prior to
this lawsuit LPDC ever sought access to Harveys' property in order to undertake studies.
The only relevant communication between the parties, is the letter from LPDC to
Harveys dated November 12, 2008, wherein LPDC, rather than requesting access to the
property, demands that Harveys cease irrigating their property. Exhibit C, Letter from
LPDC to R. Harvey, 11/12/08. And second, access to Harveys' property was not relief
1

The reports of Harveys' experts submitted previously to the Court show that Harveys' irrigation
practices do not apply excess water and that surface water has consistently been diverted away from the
slide area. The final report from LPDC's experts agree that as to 90% of the farmland (area north of CG-5)
Harveys' irrigation practices do not have any effect on the slide area.
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sought by LPDC' s complaint. Had LPDC made a reasonable request for such access
prior to this lawsuit, such a request would have likely been granted.

As indicated

multiple times during the hearings in this matter and shown by their actions, Harveys
have been and are willing to cooperate with reasonable requests for access to the
property.

Harveys' stipulation to allow limited access to their property for continuing

study of the slide area only reflects Harveys' willingness to cooperate. It cannot be
inferred from Harveys' stipulation that LPDC prevailed in obtaining relief which was
never requested prior to this lawsuit or in LPDC's pleadings.
In concluding its arguments that it is the prevailing party, LPDC asserts that
Harveys are not the prevailing party because "[LPDC] obtained injunctive relief, [LPDC]
obtained the ability to continue to monitor the contribution of water from above which
Harveys had steadfastly refused to allow, [LPDC] avoided any award of damages, and
the settlement made no determination of fault." The first two issues (injunctive relief and
continued monitoring) are addressed above. As for LPDC avoiding damages, LPDC only
avoided damages because Harveys successfully defeated and prevailed against LPDC's
cause of action that would have taken away Harveys' private property. And concerning a
determination of default, it was LPDC's burden to prove that Harveys were at fault. The
fact that there was no determination of fault only proves that LPDC did not meet its
burden and Harveys successfully defended and prevailed against LPDC's claims.
In conclusion on this issue, LPDC obtained none of the relief sought in its
complaint and Harveys have successfully retained their property with the ability to
continue irrigating their farmland subject onI y to temporary changes effecting I 0% of the
property, therefore, Harveys are the prevailing party in this action.
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II.
The Stipulation leaves the determination of awarding costs and fees to the
Court.
LPDC argues that the parties' Stipulation, which in final form was prepared by
LPDC, precludes Harveys from pursuing an award of costs and fees because the right to
do so was not expressly preserved in the stipulation. LPDC's argument is contrary to the
facts and the law. As seen in Attachment D to the Affidavit of Lary C. Walker submitted
with this memorandum, the Stipulation was entered into by Harveys with the clear
understanding that it did not "limit or preclude Harveys from seeking an award of
attorney fees and/or costs incurred in defending this action." Under these facts, the case
of Straub v. Smith, 175 P.3d 754 (2007), is directly on point and is controlling authority
on this issue.

In Straub, the Plaintiff, Straub, argued that the defendant waived the right to
pursue costs and fees because the right to do so was not expressly reserved in the
stipulation. The Idaho Supreme Court disagreed with Straub and held:

"A stipulation is a contract, and we will apply contractual principles of
interpretation when reviewing a stipulation. Maroun v. Wyreless Sys., Inc.,
141 Idaho 604, 611, 114 P.3d 974, 981 (2005); Win of Michigan, Inc. v.
Yreka United, Inc., 137 Idaho 747, 750-51, 53 P.3d 330, 333-34 (2002).
"The determination and legal effect of a contractual provision is a question
of law." Maroun, 141 Idaho at 611, 114 P.3d at 981. Our primary
objective when interpreting a contract is to discover the mutual intent of
the parties at the time the contract is made. Opportunity, L.L. C. v.
Ossewarde, 136 Idaho 602, 607, 38 P.3d 1258, 1263 (2002). "If possible,
the intent of the parties should be ascertained from the language of the
agreement as the best indication of their intent." Id. We construe the
contract against the person who prepared the contract. Win of Michigan,
Inc., 137 Idaho at 751, 53 P.3d at 334.
The stipulation, which was prepared by Straub, is silent on the issue
of costs and fees. There is nothing to indicate that when the Smiths signed
the stipulation, the silence indicated an intent that the Smiths would forego
the opportunity to pursue an award of costs and fees. Furthermore, we
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have said costs and attorney fees are collateral issues which do not go to
the merits of an action and that a district court retains jurisdiction to make
such an award after a suit has been terminated. Inland Group of Cos., Inc.
v. Obendorff, 131 Idaho 473, 475, 959 P.2d 454, 456 (1998). Thus, the
stipulation to dismiss the case with prejudice must be interpreted not
to include any agreement regarding costs and fees, which can be
awarded after a suit is terminated. Hence, we hold that although the
dismissal was pursuant to I.R.C.P. 4l(a)(l), the Smiths did not waive
their claim for fees and costs by failing to expressly reserve that issue
in their stipulation." Id. 175 P.3d at 758.
Accordingly, LPDC's argument on this issue is without merit.

III.

Harveys are entitled to costs and fees for LPDC's failed attempt to condemn
Harveys' property.

This Court has repeatedly recognized that the relief sought by LPDC if granted
would constitute a taking of Harveys' property. LPDC's complaint seeks to completely
deprive Harveys of all benefit and use of their property.

Despite LPDC's attempt to

avoid paying just compensation by disguising this action as one for injunctive relief, the
Court has correctly ruled that permanently stopping Harveys from using the water rights
appurtenant to their 220 acres of farmland as requested in ~e complaint would constitute
a taking of Harveys' private property.
LPDC argues that under the Acarrequi line of cases costs and fees cannot be
awarded in a condemnation proceeding unless the property is actually condemned. This
makes no sense and would punish any landowner who successfully challenged a
condemnation proceeding. Following LPDC's argument, a landowner, who prevails in a
condemnation action and successfully defeats an attempt to condemn his property, is not
entitled to an award of costs and fees.

There is no support for LPDC's contorted,

confused and frivolous interpretation of the Acarrequi line of cases.
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Acarrequi line of cases stands for the position tha'.

andowner who reasonably defends

1

against a condemnation proceeding should be awarded costs and fees even if the
landowner loses on the condemnation issue.

Reason dictates that if the landowner

prevails on the condemnation issue, as in the present case, he should likewise be awarded
costs and fees.
LPDC also argues that there is no basis for awarding costs and fees to Harveys
because Harveys were not awarded damages. LPDC forgets that the issue of Harveys
damages only arises in the event LPDC prevailed on its claim to take Harveys' property.
LPDC did not prevail on any of its claims instead Harveys prevailed against each of
LPDC's claims therefore there was no need for Harveys to pursue damages. LPDC's
argument fails because it ignores the fact that, as in the present case, a landowner may
prevail on the condemnation issue therefore avoiding the need to seek just compensation.

It was not until June 4, 2010, when LPDC filed its untimely motion for permanent
injunction/summary judgment that LPDC first indicated that it might accept something
less than a complete taking. The Court should note that this indication by LPDC did not
occur until nearly one and one-half years after filing of the complaint during which time
LPDC maintained its all or nothing position. A review of the expert reports reveals the
reason for the change in LPDC's position.2

All expert reports were filed with the Court

prior to the June 18, 2010 hearing. The expert reports reveal that, based on available
information including all the data from monitoring and testing on the property, LPDC
would not be able to meet its burden of proof in order to obtain the relief it was seeking.
Coming to this realization, LPDC changed its position roughly one month before the trial
2

A review of the expert reports is provided in Harveys' Memorandum in Response to LPDC's Motion for
permanent injunction/summary judgment which is on file with the Court.
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from the position of wanting to stop all irrigation to onJy wanting to regulate irrigation of
the property. 3 This change in position by LPDC does not change what is actually plead
in the complaint nor does it cha.i.7.ge that, from the filing of the complaint until just before
trial, LPDC forced Harveys to defend against a complete taking of their property.

This

is, as the Court has repeatedly stated, a condemnation action and LPDC's last minute
change in position does not change the nature of these proceedings.

IV.

The costs and fees requested a.re reasonable.
A.

Costs are verified as per the rule.

Rule 54(d)(5) requires, "The memorandum [of costs] must state that to the best of
the party's knowledge and belief the items are correct and that the costs claimed are in
compliance with the rule."

As a party to this lawsuit, Ms. Harvey is the proper person

who can attest as to the accuracy, necessity and reasonableness of the costs and fees
incurred in defending against LPDC's claims. Ms. Harvey's sworn verification satisfies
the requirements of the rule wherein she attests, "That she is the Defendant in the aboveentitled action, and as such has knowledge of the facts relative to the costs and fees; that
the items in the Memorandum of Fees and Costs are correct and have been necessarily
incurred in said cause; and that the same are allowable under Rule 54 of the Idaho Rules
of Civil Procedure." See Luna v. Shockey Sheet Metal & Welding Co., 113 Idaho 193,
3

The Stipulation itself evidences LPDC' s realization that it could not meet its burden of proof. LPDC
stipulated that as to 90% of the property Harveys may continue their traditional irrigation practices. On the
other 10% of the property, LPDC stipulated that Harveys could continue to irrigate with shortened settings
only during the 20I0-2012 seasons. IfLPDC felt it could prove its claims then it would not have stipulated
that Harvey could continue irrigating the entire 220 acres offarmland. Hence, it is no coincidence that
shortly after LPDC realized it could not meet its burden and changed its position that the parties entered
into a stipulation dismissing the lawsuit.
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197-98, 743 P.2d 61 ( 1987)(ruling that a similar sworn statement satisfied requirements
of the rules). LPDC's arguments that Ms. Harveys' verification is inadequate because it
does not attest to matters not required by the Rule 54 are without merit.

B.

The request for fees is prooerlv supported.

Harveys' Memorandum for costs and fees is properly supported by the affidavit of
counsel wherein counsel attests as to the rates used and the reasonableness of the rates.
Although LPDC asserts that such rates are unreasonable, LPDC submits nothing to refute
or controvert the sworn statement of counsel on this issue. Accordingly, the uncontested
affidavit of Harveys' counsel is the only evidence before the Court upon which
reasonableness may be determined. If the Court has a question as to the reasonableness
of the rates charged by Harvey's counsel, then the Court is invited to inquire at the
hearing on this matter as to the rates charged by counsel on both sides. In comparing the
two the Court will ascertain that the rates charged by Harveys' counsel are reasonable
and economical.
C.

Discretionary costs should be awarded to Harveys.

As set forth in the Affidavit of Lary Walker submitted with this response, the
parties previously agreed to split the costs of the soil moisture sensors and the flow
meters. The parties did not agree to the sharing of any other costs. In fact, at the time
when LPDC proposed incurring additional costs for drilling and boring, the parties did
not agree that such actions were warranted and there has been no agreement to share such
costs. See Aff. of Lary Walker.
The initial equipment and installation costs for the soil moisture sensors was
$2,489.54. After the initial installation, additional maintenance and materials costs in the
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amount of $762.04 were necessary for proper use of the sensors. These additional costs
are shown on the billing statements included as part of Attachment A to Mr. Walker's
affidavit. Also, in order to avoid any question as to tampering or altering of the data from
the sensors by a party, additional costs relating to the soil moisture sensors were incu.."Ted
in having Jim Klauzer provide data from the sensors.

The amounts charged by Mr.

Klauzer for reading ai.,d providing data from the sensors is $746.50. See Aff. of Lary C.
Walker, para. 2. Putting these costs together, the total costs relating to the soil moisture
sensors prior to entry of the final order is $3,998.08. \Vhereas LPDC agreed to pay half
of the soil moisture sensor costs, LPDC should pay Harveys' $1,999.04. 4
The invoice for the flow meters is also included in Attachment A to Mr. Walker's
affidavit.
LPDC argues that the expert witness costs were "routine costs associated with
modem litigation and overhead." However, this case is far from routine and common.
The Idaho Supreme Court construes the requirement that a cost be "exceptional" under
Rule 54(d)(l)(D) to include those costs incurred because the nature of a case is itself
exceptional. Hayden Lake Fire Prot. Dist. v. Alcorn, 141 Idaho 307, 109 P.3d 161, 168
(2005). No reported case can be found requiring a private landowner to defend his
property rights by proving that his irrigation practices do not contribute to the instability
of a known landslide area. There are no other cases similar to the present case because
this case, including the need for geological engineers, geologists, agronomists, etc., is
unique and exceptional.

The nature of this case is not simply a determination of just

4

A calculation mistake was made in Harveys' memorandum of fees and costs whereby the total costs
relating to the sensors was figured to be only $3,961.08. This mistake works to LPDC's benefit whereas
the amount requested in the memo which relates to the sensors is $18.50 less than what should actually be
paid by LPDC.
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compensation as m other condemnation actions, rather, this case involves issues of
subsurface soil conditions, subsurface water movements, water percolation, and
evapotranspiration rates as they relate to land movements in a slide area that has been
known to exist for decades.

The need for qualified experts on these issues were

necessary in response to the issues presented by LPDC and the need for such specialized
experts only confirms the exceptional nature of this case.

Accordingly, due to the

exceptional nature of this case Harveys should be awarded the all costs relating to their
expert witnesses which are not otherwise awarded as a matter of right.

D.

Costs as a matter of right are reasonable.

Rule 54(d)(l)(C)(8) allows costs as of right for "Reasonable expert witness fees
for an expert who testifies at a deposition or at a trial of an action not to exceed the sum
of $2,000 for each expert witness for all appearances." LPDC argues that these costs as
of right are limited to the actual time which the expert spends testifying at a deposition or
at trial. The rule is not so restrictive. All of Harveys' expert witnesses were deposed in
this matter. Each of them spent considerable time and effort preparing for their testimony
including time spent analyzing and collecting data, reviewing LPDC's reports, and
creating their own expert opinions and reports. All of this work was reasonable and
necessary so that Harveys' experts could knowledgeably testify at their depositions. The
fees of the experts in preparing their testimony is awardable as a matter of right along
with time actually spent testifying. See Fritts v. Liddle & Moeller Const., Inc., 144 Idaho
171, 158 P.3d 947 (Idaho 2007)(affinned award of expert fees as a matter of right which
included time spent preparing expert reports).
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at costs should be denied because invoices or other records

representing the costs incun-ed" were not submitted with the memorandum of fees and
costs. Contrary to LPDC's arguments, the rule does not require submission of invoices
and other records representing the costs incurred, rather, the rule only requires
verification by the party and the affidavit of counsel. Harveys have complied with the
rule and as the prevailing party should therefore be awarded their costs as a matter of
right. Although there is no requirement under the rule to do so, Harveys have provided
invoices reflecting the costs incurred by Harveys. See Aff. of Lary C. Walker, para. 2 - 4
and Attachments A - C. 5

CONCLUSION
For the foregoing reasons, Harveys should be awarded costs as a matter of right,
discretionary costs and attorneys' fees in this matter.
DATED t h i s ~ day of August, 2010.

~,£?
¥

~ n W. Tolman

'Attorney for Defendants

5

Part of the expert witness fees for Stan Crawforth and American Geotechnics was inadvertently left out
of the amounts set forth in Harveys' memorandum for fees and costs. The revised amount is set forth in the
Affidavit of Lary C. Walker, supported by the invoices in Attachment B to the affidavit, and verified by the
Affidavit of Mr. Harvey submitted herewith. The actual amount incurred should be used for awarding
costs to Harveys.
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CERTIFICATE OF SERVICE
I DO HEREBY certify that on the _10 th

day of August, 2010, I caused to be
served on the following a true and correct copy of the foregoing document by the method
indicated below:

Albert P. Barker
Shelley M. Davis
BARKER, ROSHOLT & SIMPSON, LLP
1010 W. Jefferson St., Ste. 102
P .0.Box 2139
Boise ID 83701-2139
Fax: (208) 344-6034
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TCH COMPANY v HARVEY
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experts would be able to review that protocol and
determine whether they agree with that analysis,
rather than put the burden on the ditch company to
make that determination for him?
THE COURT: Well, you were asking for no
irrigation water, so I was trying to give you some
opportunity to have initial input of how much they're
going to be able to pump out and when theire going
to need to be able to pump out the water.
MS. DAVIS: Right. And we do want to have the
rigb.t.. Your Honor, to monitor that and to set the
rates, I was just concerned that the burden, the cost
b~was being shifted to the ditch company
again.
THE COURT: I said if I have to do additional
o~l'm just ordering right now, I don't know
any way that you can enforce your order if you don't
know how much water is going up there MS. DAVIS: Alf right.
THE COURT: - and what the evaporation rates
are.
MS. DAVIS: Agreed.
THE COURT: If you don't want to enforce your
order then MS. DAVIS: We definitely want to enforce our
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order.
THE COURT: We'll rely on MS. DAVIS: We definitely want to enforce our
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~~..:'.:::~~J.,,!J.j~U,1.;..."""':"'. But if you want to
ma e sure initially that he is in compliance with the
order, and then if he i§ not in compliance with the
or~rJ:'.OU co'me into the court for ad,.dltion.al
orders DAVIS: That sounds good.
THE COURT: - it doesn't matter to me. My
order is simply l ' ~ t ordering anyone to put any
kind of measuring devices on 1 l'rr:i iust enjoining
Mi-. Aarvey from using more water t ~
thej(langu;g~ I dQD't MS. D VIS: We've written it down.
'\
THE COURT: I'm ordering Mr. Harvey to divert
surface runoff water away from the sl1ae mass, and
e1lm1nate excess irrigation water, which is defined
as'1ne water not evaporated or used by the crops and
~infiltrates into the ground water system --,

MS.

(9)

(1D)
(11)
(12)
(13)
(14)
(15)
(16)

(17)
(18)
(19)
(20)
(21)
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(24)
{25)

CV2

~03

MAY 27, 2009

XMAX(6i6)

Page 25
applied to the crop lands immediately east of the \
_}
active slide area, 220-acre hay field.
Okay? Now, is there any questions on
that order of injunction?
All right. Then the plaintiffs, before
that order becomes effective, must post with the
courts the security as required under the rules.
The only proof I had of any damages at
all would be 148,500. I'm not making any statements
that that would be an amount that would be provable
at court either high or low, but the only information
I have, if Mr. Harvey - I did not order he has no
irrigation, as the plaintiffs asked, so I'm going to
say with attorney fees and since he will have some
irrigation at least for the time, and he will be able
to raise some hay, maybe not as much as - should be
able to raise just as much, so I will just put the
amount of surety at 100,000. And that includes a
portional amount of damage for hay he may have to buy
because of reduced watering and reduced growing of
the hay, as well as any cost he may incur for
wrongfully being enjoined and damages which include
his reasonable attorney fees.
Anything further?
MR. BARKER: Your Honor?
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THE COURT: Yes.
MR. BARKER: I do have a question about the
security bond.
If you're posting a bond simply in the if the order is he should not use more water than the
crops can use that will get into the ground, then
he's not going to lose any crops. So there can't
possibly be any harm to him from that order.
And the second
THE COURT: That's why I used it, but he has
attorney fees and costs.
MS. DAVIS: And there is no attorneys fees in
a preliminary injunction case, except for 12-121,
frivolous case. So this is not a commercial
transaction lawsuit, and so there is no attorneys
fees that either side is going to get when this case
is over. So there's not going to be any damage. And
sol would request you to reconsider that $100,000
amount.
THE COURT: I don't thlnk the rule talks about
attorney fees awarded. It says - I'm not reading
dlrectly from the rule, but it's a quote of the rule
- court - sum as the court deems proper for the
payment of such costs and damages, including
reasonable attorney fees to be fixed by the court as

EXHIBITB

000329

22

23

d by this
is credibility that needs to be
Court of the different witnesses. I really don't
see where there's a lot of dispute in the basic
facts. I think the monitoring equipment, and the
changing of nozzles and those types of things,
have narrowed the issues, maybe, or decreased the
differences of opinion between the plaintiffs and
the defendant. But that's just my interpretation
of -- and reading of things that have been filed.
If there is a taking, then I thought I'd
been consistent in this. And I guess the only way
is for me to, basically, for guidance and -- as
well as for the parties here, is to just state
that if the plaintiffs are successful and this
Court grants and deprives Harveys of irrigating
their 220 acres, then that is a property right
that the plaintiffs have taken away from the
Harveys in the interest of the public good of the
2,000 plus -- really the 13,000 acres of
irrigatable land, and all the economy that it
would affect here in Washington County, and the
plaintiffs wlll compensate the Harveys for that
taking.
And that would -- as the Court indicated,
I'm at least aware that it would be the difference

24
And I would tend to agree with the
2 plaintiffs that, if there's only a reasonable,
3 necessary regulation of supervision of the
4 irrigation practices of Harvey, then there's
5 probably no damages. And I've sai!'.J it earlier
6 that Harveys do not have a right to use excessive
7 irrigation water. They have to use -- it's
8 against the law to waste irrigation water. And if
9 they are using more water than is necessary to
10 grow their crops, then they're wasting irrigation
11 water, and they would not be damaged.
So the plaintiffs are partially right. If
12
13 there's just a restriction or supervision of the
14 irrigation practices, probably no damages, and
15 that issue would not be submitted. If there's an
16 outright taking of the property right of
17 irrigation on the ground, then there will be
18 damages and compensation.
19
Plaintiff's timely filed motion to dismiss
m the counterclaims, I believe it was rendered moot.
!1 It says, "plaintiff seeks to have second amended
'.2 counterclalm dismissed as being untimely." The
:3 Court agrees.
4
The Court had pointed out the case of
5 Loosli, L-0-O-5-L-I, versus Heseman, I guess,
)f 31 sheets
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in value of the.
perty irrigated ground as
opposed to nonirrigated ground. And I suggested
in my clarification order that counsel brief for
me other measures of damages, but I aiso know that
there will be investment for the irrigation
equipment, but there would also be salvage value.
And there's lots of issues. And that's why I said
that I can anticipate several witnesses just on
damages alone.
The plaintiff's motion for permanent
injunction, cross-motions for summary judgment,
again, the Court's already indicated my position.
It's basically always been my position. Let's
monitor, find out what we have. Let's see if we
can compromise, work the matter out. I really
don't think the plaintiffs are going to be
successful in taking away all of the Irrigation.
I do think they're going to be able to prove a
reasonable -- a necessity for a reasonable
regulation and supervision of the irrigation
practices of Harveys on the property. I've
already made those rulings, and I'm granting the
preliminary injunction. And I don't see anything,
and I haven't seen anything so far that would
probably change that position.
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H-E-5-E-M-A-N, 66 Idaho 469, a 1945 case. But I
kind of liked the language because this is
basically how I believe I've consistently ruled
and handled this case. It says, "without the
reasonable use of this water, their lands would be
comparatively worthless. The law should not be so
construed as to deny or materially abridge the
rights of either party to prosecute their
agricultural pursuits, or deprive them of any of
the incidents necessary to cultivate and improve
their lands. We are of the opinion that the upper
landowner, while having the undoubted right to
make a reasonable use of the water for irrigation,
must so'use, manage and control it as not to
injure his neighbor's land." And then there's a
Latin term I'm not even going to try to pronounce.
"He should not be permitted to make his
estate more valuable by an act which renders the
estate of the owner of the lower lands less
valuable. This general doctrine is derived from .
the civil law. It is in harmony with the rules
established by a majority of the decided cases,
having an analogy to the case at bar. And it is,
in our opinion, founded upon substantial reasons
of justice and equity."
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WALKER.AND WALKER LAW OFFICE, PC
232 EAST MAIN
'WEISER. lD 83572
June IS~ 2009

Barket Rosh.alt a Simpson
1010 West Jefferson, Suite 102
P.O. Box2139 oral
Re: Lower PqlSltB Ditdl Comp.v v. Ha::vcy-Case No. CV 2009-01603
Dear Shelley.,
ln response to your lettm of lune 8, 2009. and om- telephone co.:nversation I am p!Ovidi!!&'
you. with the following iDfounadon outlimag what Mr. Harvey is doing to comply with
c:ol.lrt order, md your letter.

1. Idaho \10wet tan and efficieney test on Mr. Harvey's pumps md spriaklet system and
p.iepared a writtmiCiJOrt, wbiclithey represe-ot to be 97% ~ -

We gave you a copy cfthis repon.. and we are having Mr. Crawforth make a
tmnsevaporation study and.report on Iha wat.er pumped onto the Mt. Harvey's bay crop
for the purpose of' deteJ:miD.ing whether or nottb~'s any excess water applied.

We are also in the process of obtaining that same aaalysis from an agmnomisr expert,
qualified in this area to make a similar report. These reJJOl.1S "'1ill be provided when
completed, hopefully iu the rtm few days.
2. Mt. Harvey has checked \11/idl sevsral experts on tl.Gv..maters t'O m.su.te ihe water
pumped through his system and has f.oua.d the .tlowmetets stalled Inside the pipe to be
more acCllllle. That type. of flow meter-ha been Qldeml 111h..-re was not one available
in the area that we could find. That order was placed more than a \\leek rw.d a l1a1f ago
and shouJd be ltere within two weeks of the date of order.
That system wm be fft$tilled by experts qualified in the area to obt.ain the most accuracy
and will be monitored as needed.

3. Mr. Hervey bu talked to Mr. Reddy, the University of Idaho Extensio.n Agent located
here in Weiser concerning the :monitoring system you dueussecl. ·The system is very
accurate as you npiaemed &om ,our research and monitors tbe soil moisture at different
levels with great accuracy and provides reporting dara.
This system has been ordered awl will be iostalled within the next~ days by.
professiomds ill that area in the looations recomme.ttdcd by those experts in consultation

02-08-'10 10:

FROM-

2083446034

T-583 P0017/0023 F-308

with Mr. Crawfotth. These people will also consult wi1h Mr. Reddy far his

r=ommendations and experience.
4. Mr. Cmwfbrth omy recommended drilling wells after the above steps are taken and
manitorulg perfomaed to d.etcnnine what impact, if any, the sprinkler irrigation water has
to the deep wamr Jevcl.

Wlm these s;st.em min place and p;m-idc the ac.."'U.alte ar=!uman information., \1llB will
~ be ina position to evaluate what if my benefit and informatioJI can be detennined by
drilling om: or more wells to monitor the water leftls and flow direction.
Mr. Harveys first crop of Hay has beettmnoved ftom the field so that the manitorlng
S)'Sbnl can. be installed. as soon as it arrives an.cl we p: the proper consu11ation 1ium the

experts.

:Mr. Harvey 116$ no plans to stm.t his migan.on system wml ~ steps are taken to ansura
sac. compliance 'With the court order not to apply excess 'Water through his jrrigation
system w hls crops.

I ~n.k $at it b approprl.ate that there be mutual access to the &la received. ftom the
m ~ syster.ns installed by the ditih,company along the canal and the system being
im~ by my c-lien.ts, however, I am not sufficiently knowledgeable of how the systems
work or me monitored, or whether any mer,ipu1atian can be done to the system by any
outside individual.

Until I have a better understandhlg ofb.ow these systems work and are monitored, rm not
prepared to giw open access to tb.e ditchri.der or an)' other person w.'itbout some
specialized tra.inimg or Rfeguards m the S')'item. Its possible that only an expert cm
p1:0p:dy ~ Sae;e systems, ad ifoo, pro~~ =ed ti b: aken ao ~ t h e
systems and the monitoring for both sides.
Do not read.1.bis last part of the letter as not a wi.Umsness to cooperate and provide full
information, but the information needs to flow both. ways wam. qualified accuracy, so we
need further discus5 with~ experts how this should be done.
Sincerely,

CC to Harvey and Crawforth

08-13-'10 14:41 FROM-

2083446034

Albert P. Barker, ISB #2867
Shelley M. Davis, !SB #6788
BARKER ROSHOLT & SIMP:,ON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701~2139
Telephone: (208) 336-0700

T-729

Flied
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BETTY J. THOMAS
Clcn( District Court

/3/ ~OJ 0

3 ;5 'i f'

M.
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Facsimile: (208) 344-6034

Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
LOWERPAYETIEDITCHCOMPANY, a

)
)

ditch company existing under the laws of the
St.ate of Idaho,

)
)
Plaintiff,

ROBERT I. AND MARGARET HARVEY,

)

DISALLOW COSTS

)

______________
Defendants.

)

SUPPLEMENTAL AFFIDAVIT OF
SHELLEY M. DAVIS lN SUPPORT OF
REPLY MEMORANDUM IN SUPPORT
OF OBJECTION AND MOTION TO

)
)

vs.

Case No. CV 2009-01803

)
}
)

STATE OF IDAHO )
) ss.
County of Ada
)

SHELLEY M. DAVIS, befog first duly swam upon oath, deposes and says:
1. I am an attorney in the firm Barker Rosholt & Simpson LLP providing legal

representation to Plaintiff Lower Payette Ditch Company in the above captioned matter. I am
over the age of 18 and have knowledge of the documents and legal proceedings pertinent to this
matter, and I make this affidavit based upon personal knowledge.
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2. Attached hereto as Exhibit 6 is a true and correct copy of a January 17, 2006, letter
from Chuck Pollack of the Lower Payette Ditch Company to Defendant Bob Harvey.
3. Attached hereto as Exhibit 7 is a true and correct copy of a July 1~ 2010, letter from
Albert P. Barker to Lary C. Walker.
Dated this 13 th day of August, 2010.

BARKER ROSHOLT & SIMPSON LLP

/

Shelley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company

SUBSCRIBED AND SWORN to before me this~ day of August, 2010.

o ary Public for Idaho
Residing at:~&>~t=R<~---,--,----Commission Expires: I
i j-

v/lwt
'
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 13 th day of August, 2010. I caused to be served a true
and correct copy of the foregoing SUPPLEMENTAL AFFIDAVIT OF SHELLEY M.

DAVIS IN SUPPORT OF REPLY MEMORANDUM SUPPORT OF OBJECTION AND
MOTION TO DISALLOW COSTS by the method indicated below, and addressed to each of
the following:
Filed with the Court via Facsimile.
Attorneys for Defendants Harveys:
Delton L. Walker
Lary C. Walker

Walker Law Offices
232.E. Main Street
P.O. Box 828
Weiser, ID 83672

_ _U.S. Mail, Postage Prepaid
_ _U.S. Mail, Certified
- -Hand Delivered

_ _Overnight Mail
X Facsimile

_..,,,..,Shelley M. Davis
---..:::::::;:,
Attorneys for Plaintiff Lower Payette Ditch Company
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Lower Payette Ditch Company

102N:ivfam ·
:Payette, IO 83661

(208) 642-9424

i

· January 17. 2006

'

Mr. Bob Harvey
1772 Cahill Road
Weiser1 ID 83672
Dear Bob~
Lower Payette Ditch Company is contemplating core drilling at six sites perpendicular to
·the head scarp throngh 1he slide area. As your geologist and ours agree, this is necessary .
. t.o understand the dynamics of the slide.

·'

Three sites will. be located on your property and w'e'are req~esting permission for drilling
at the following sites:
·
t

I.

I
I

Site 1: N 441).10'49.7"
w·116D 52' 43.lU
Brg 141°

~ite 2: N 441) 11 • 07.4"
w 116D 52• 43.0"
:f?rg. 139°
Site 3: N 44° I l' 05.9"

w 116° 52' 50.6"

Brg. 140°

" .
~

.and suhsequentmonitoring. Ple!!!!~ find the enclosed maps of the sites BDd GPS locations
of each. Also we have discussed them in person and you have examined. them. Site 1
was chosen for a base line sample away from th~ slide area. All three sites were chosen
because they are close to the established road and in areas needing little or no site
preparations and also in areas that sliould not interfere with your cattle or fannmg
operations.

·AB has bee.ti discusse~ Lower Payette Ditch C~pany will notify yqu. 7-da~ prior to
drilling and all ioformation gaine~ will be made available to you.

LPDC00460
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Harvey Test Drill Loc~tions
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•
ALBER.TP.BARKER
JOHN A. ROSHOLT
JOHNK. SIMPSON
'.lRA.VISL. THOMPSON
SHEUEYM.D.AVIS
PAULL• .ABRlNCXON
ScorrA. MAGNUSON
SARAH HT. HIGE.R

BARKER

ROSHCI

•I
i

r:· 11

,.&

•

SIMP~ON
_' LLP

•
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1010 W Jefferson, Suite 102
Post Office Box 2139

Boise., Idaho 83701-2139
(208) 3~700 telephone

(206) 344-6034 facsimlle
. brs@idahowaters.com
t 13 Main Avenue WBSt, Suite 303
Twfn Falls, Idaho !3301-6167
(208) 733-0700 telephone
(208) 735-244,4 facsimile

J~_r@ldahcwaters.com

Albert P. Barker
apb@idahowaters.com

VIA FACSIMILE

July 1, 2010 ,
. Lary C. Walker

Walker Law Offices
232 E. Majn Street
P.O.Box828
Weiser, ID 83672
Re:

Lower Payette Ditch Company v. Harvey
Case No. CV 2009-01803

Dear Lary~

for

Thank you
forwarding the Harveys' signature page on the Stipulation. Enclosed are a
fully executed copy of the Stipulation, a proposed Order incorporating the terms of the
Stipnlatio~ and a proposed Judgment. The proposed Order is identical to the Stipulation with
the exception that the first two paragraphs of the Stipulation were incorporated into the
introductory provision of the Order and the final paragraph was modified to say that final
judgment is entered as opposed to saying that the parties stipulate to entry of the Order and final
judgment. Also enclosed is a proposed Judgment.

With respect to your position on attorneys' fees, I will restate our position. Lower
Payette Ditch Company did not stipulate to authorize Harveys to seek an award of costs and fees
and Lower Payette Ditch Company will oppose any effort to obtain an award of costs and fees.
Very truly yours,

APB/se
Enclosures

~8-13-'l~ 14:43 fHOM-

2083446034

Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St.. Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
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Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASIDNGTON
LOWERPAYETTEDITCHCOMPANY,a

)

ditch company existing under the laws of the

)

State ofldaho,

)

Case No. CV 2009-01803
REPLY MEMORANDUM IN SUPPORT
OF OBJECTION AND MOTION TO
DISALLOW COSTS

)

Plaintiff.
vs.

ROBERT I. AND MARGARET HAR.VEY,

)
)
)
)

)
)

Defendants. ·
)
_______________
)

INTRODUCTION AND SUMMARY
In very early stages of this case the Court entered a preliminary injwiction against the
Harveys on the Ditch Company's Motion. The Court then entered an order clarifying the
preliminary injunction requiring them to perfonn certain monitoring practices and ordering the
Harveys to provide access to their property which the Hanreys were unwilling to provide even in
light of the preliminary injunction order. The parties then, after discovery, expert evaluation,
briefing, and hearings before the Court, entered into a stipulation governing the conduct of the
Harveys in their irrigation practices on the field above the ditch, and continuing the Ditch
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Company's access to the property for monitoring purposes. If not for this litigation, none of
these remedial actions would have occurred.
The Cornt recognized the fact that the Harveys practices would not have been altered if
not for the litigation at the hearing on June 18, 2010. At that hearing the Harveys' cowisel
conceded that none of this would have been accomplished if not for this litigation brought by the
Lower Payette Ditch Company, Now, the Harveys have the audacity to assert that the Court
merely ordered them to comply with the law and that they would have done all of these things if
they had been merely asked years ago, Such a claim is particularly audacious based upon the

summary judgment motions, motions for injunctive relief and other extensive motions argued to
this Court in these proceedings. Now, just over a month later, Harveys try to argue to this Court
that they would have done all of these tltlngs without regard to the lawsuit even though in June
they were admitting that none of these things would have been done without this lawsuit.
Harveys duplicity on this point cannot be overlooked by the Court in ruling on this motion. That
is not to say that the Ditch Company obtained all the relief that it sought, nor did the Harveys
obtain all of the relief they sought which was dismissal of this action.
Harveys contention that the Ditch Company, prior to this lawsuit, never asked for access
to their property for monitoring purposes is false. Supplemental Affidavit of Shelley M. Davis is
Support of Reply Memorandum in Support of Motion to Disallow Costs and Fees ("Davis Supp.
Aff. "), Exhibit 6, l /17/06 Letter from LPDC to Harveys. The contention that Harveys have been
cooperative with the Lower Payette Ditch Company is also false. This litigation was necessary
because the Harveys would not even respond to a request from the Lower Payette Ditch
Company to them to discuss the danger their irrigation posed after the jury had reached its
determination in the Knudson case. The Harveys flatly ignored the request and the Ditch

REPLY MEMORANDUM IN SUPPORT OF OBJECTION AND MOTION TO
DISALLOW COSTS

2

08-13-'10 14:44 FROM-

T-729 P0004/0011 F-665

Company had no choice but to file this lawsuit to protect its ditch a.i."td its patr(, -, _ ~-~:. 1s.2 of the
Harveys uncooperativeness.
Harveys argument that the requirement for monitoring only lasts through the irrigation
season of 2012 is only partly true. The Order. as paragraph 14 states:
[T]he above irrigation's restrictions within the south famtland shall
extend through the end of the 2010 irrigation season and, unless otheIWise
agreed by the parties, such restrictions shall cease as of April 1, 2013. No
later than January 1, 2013 and at the request of either party, the parties
shall meet and confer as to whether the existing practices, ordered herein,
should continue or be modified, If the parties agree to continue or modify
the existing practices, such extension or modifications shall be submitted
to the Court in the form of an amended order. If the parties cannot agree
as to an extension or a modification of these existing practices, then either
party may file an appropriate motion with the Court seeking to modify the
terms of this order. Nothing in this order shall be construed as
determining whether to continue or modify the restrictions or the parties
expected burdens in seeking to continue or modify the tenns of this order.

In other words, the agreement of the parties and the order of this Court imposes those
irrigation restrictions for a two year period to allow the parties time to monitor the impacts
during that two year period. If at the end of that two year period, if either party believes that
additional monitoring is deemed appropriate or continued restrictions on irrigation practices are

required, then either party is authorized to come back to the Court and seek such a relief.

Harveys argument that the injunction and the stipulated order only requires them to obey
the law is likewise absurd. The granting of an injunction required this Court to have weighed all
of the evidence before it and determine that an imminent threat of continuing harm existed based
on these facts, and that the Ditch Company had a substantial likelihood of success on the
underlying merits of the case. Harris v. Cassia County, 106 Idaho at 518, 681 P.2d at 993
(1984), citing First Nat 'l. Bank & Trust Co. v. Fed Res. Bank. 495 F.Supp. 154 (W.D.Mich.
1980), add'L citations omitted. The Court found those factors present and granted the Ditch
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Company's Motion for Preliminary Injunction. The injunction did not simply order the Harveys
to comply with the law, but to take immediate action to limit the amount of irrigation water
applied to the ground, to allow the Ditch Company to conduct testing and monitoring, and
requiring the Harveys to finally cooperate in these efforts.

HARVEYS ARE NOT THE PREVAILING PARTY
Harveys argument concerning who in this action qualifies as the prevailing party is
devoid of any legal authority. Harveys quibble wiL.i. the showing by the Lower Payette Ditch
Company concerning the standard for a prevailing party in an injunction case, Cutmingham v.

Waford> 131 Idaho 841, 962 P.2d 201 (Ct.App. 1998). In Cunningham, the District Court held
that neither party was a prevailing party, which decision was affirmed on appeal. There is no
question based upon the facts of Cunningham and the facts of this case, that the Lower Payette
Ditch Company obtained much more effective relief than the Cunningham plaintiffs. Moreover,
the order entered by the Court allows Lower Payette Ditch Company in the future to seek
additional relief from the Court should the facts warrant it. That factor was not present in

Cunningham and, in fact, is ignored by the Harveys. The Hanreys obtained none of the relief
requested in their amended answer and counterclaim and further were unsuccessful in their
opposition to the Ditch Company's preliminary injunction motion.

THE STIPULATION IS NOT A BASIS UPON wmcH HARVEYS MAY BE AWARDED

ATTORNEYS' FEES
Harveys totally misstate the position of the Ditch Company concerning the source of
authority upon which the Harveys entitlement to an award of fees and costs. First, Harveys state
that the stipulation was prepared by the Lower Payette Ditch Company, which is untrue. The
stipulation was negotiated over an extensive period of time with language in the stipulation being
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prepared by both parties. There is no author of this stipulation, It was a negotiated agreement

That negotiated agreement provides that it resolves all claims and causes of action but does not
preclude either party from seeking to modify the order including seeking additional restrictions
or protection measures beyond those already included. Stipulation, para. 17. The stipulation
provides no authorization for attorney's fees or costs nor does it determine that either party is the
prevailing party.
Harveys cite to the case of Straub v. Smith, 145 Ida.i"io 65, 175 P.3d 754 (2007). Straub is
in apposite because that case involved a naked stipulation for dismissal. Here we have a
dismissal which "shall resolve all claims and causes of action." The fact that Harveys' counsel
subjectively felt that this language did not include their right to seek attorney's fees is irrelevant.

What is relevant is what the parties agreed to; the resolution of all claims and causes of action.
Moreover, Harveys were advised that Lower Payette Ditch Company did not agree that they had
the right to seek costs and fees. Davis.Supp. Aff., Ex. 7, 7/1/2010 ltrto Walker from Barker.

HARVEYS CITE NO AUTHORITY AS A BASIS UPON WHICH TO BE AWARDED

FEES IN Tms ACTION
This lawsuit was brought seeking injunctive and declaratory relief concerning the impact
of Harveys' irrigation practices on the Lower Payette Ditch Company's main ditch and indeed
the lifeline of its patrons. Lower Payette Ditch Company did not plead a cause of action for
taking. The Court stated that if, and only if, it granted reliefrequiring Harveys to dry up their
land entirely, then after that order the Harveys would be entitled to pursue a takings claim.
Harveys apparently agreed, because their amended complaint filed in May 2010, a year and half
after the Ditch Company filed its action, asserts a taking only contingently if the Court grants the
relief of drying up the acreage. All parties to this lawsuit recognize that the Court had discretion
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to grant some lesser amount of relief than d;-~·· r..g U'.l 1J1e acreage in order to protect the Lower
Payette Ditch Company's ditch, which the Court orL several occasions asserted was the form of it
relief it was likely to order. Relief short of drying up the acreage has been ordered.
Harveys rely on the "Acarrequi line of cases" for the proposition that if the Court does
not grant an order drying up the full acreage but grants some lesser amount of relief, then
Harveys are entitled to attorneys fees for defending a "takings" case. Interestingly, Harveys cite
to not a single case in the "Acarrequi line of cases" which so holds, simply because they could
not. There is no such cast?. Indeed, the process set out in Ada County Highway District v.

Acarrequi, 105 Idaho 873, 673 P.2d 1064 (1983), allowing for a recovery in costs in government
condemnation actions provides no basis for an award of attorneys fees unless there has been 1)
. an award of damages made by the jury, and 2) only if that award of damages is greater,
significantly greater, than the offer made by the party attempting to condemn the property. Here
there was no damage award. Further, and importantly, the only limited basis for allowing an
award of attorneys fees in a condemnation action arises only when the land has actually been
condemned. That is a circumstance for an a ward of attorneys fees in Acarrequi and all of the
other cases in which attorneys fees have been award in a condemnation case.
In State ex. rel. Ohman v. Talbot Family Trust, 120 Idaho 865, 820 P .2d 695 (1991) the
Court upheld a decision not to award any attorneys fees even when there was a condemnation,
and even when the jury awarded more than what had been offered by the Highway District,
because of the outrageous demands

of the property owner.

There is simply no authority in the condemnation cases relied upon by Harveys for an
award of attorneys fees at all. The only possibility for an award of attorneys fees in a case like
this is I.C. § 12-121 which requires that the action be pursued frivolously, unreasonably or
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without foundation. In their response, Harveys do not contend that this action was brought,
pursued frivolously, unreasonably, or without foundation. Accordingly, there is no basis in the
law for an award of attorneys fees.

COST CLAIMS
A.

Harveys still have not demonstrated that the costs claimed have actually been

paid. Neither Mrs. Harveys' affidavit nor Mr. Harveys' subsequent affidavit state that the cost
claimed have actually been paid. In fact, some of the billings submitted suggest that Clearwater,
for example. has not been paid, the Homeck email does not show payment, the invoice for Mr.
Crawforth shows unpaid balances, and the invoice from American Oeotechnics shows unpaid
balances. There is no proof that these amounts are paid or actually owed.
B.

Harveys requests for fees is unsupported and unreasonable. Harveys now for the

first time assert a claim for Stan Crawforth and a separate claim for an entity called American
Geotechnics. American Oeotechnics list a whole host of people providing so called professional
services, none of whom have ever been identified as expert witnesses or otherwise providing any
services in this case. Accordingly, there is no basis for an award of any of the costs associated
with American Geotechnics.
Lower Payette Ditch Coinpany demonstrated that its secretarial time is not awardable
under Idaho law. Harveys have failed to respond to this and seem to have abandoned their claim
for secretarial fees as a guise of paralegal costs.
The expert witness costs Harveys claim as discretionary costs are not awardable as
discretionary costs. This Court advised all parties in earlier hearings that the action would
require expert witness testimony to detennine the cause of the injury and the potential remedy to
be awarded by the Court. Harveys argue that a geologist is not usually required in a takings case,
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and therefore the use of a geologist is an extraordinary measml'! ~s in,:ipposite. The use of a
geologist in a case involving injury caused by subterranean water is not extraordinary, and one
would expect to see a geologist involved in every such case. Indeed, geologists were involved in
the Knudson case by all parties including Mr. Harvey. See City of McCall v. Suebert, 142 Idaho
580, 588~589, 130 P.2d 1118, 1126-1127 (2006) (e)tpert costs are a usual cost of modem
litigation). The case that Harveys rely upon to support their position that expert costs are
exceptional is Hayden Lake Fire Protection District v. Alcorn, 141 ldaho 307, 109 P.3d 161
(2005), which involved thousands ofldaho businesses. It likewise required numerous ex.pert
witnesses but the court held that even in that case that expert witness fees were not exceptional.
Harveys cite to no authority for the proposition that the fees that they are seeking here are
"exceptional."

COSTS AS A MATTER OF RIGHT CLAIMED BY HARVEYS ARE UNREASONABLE
Harveys are not the prevailing party and therefore are not entitled to costs as a matter of
right. Even if they were, the Ditch Company has demonstrated that Harveys simply and
impem1issibly requested the maximum allowed for expert witness fees in a deposition under rule
54(d)(l)(C)(8). Harveys rely on Fritts v. Liddle & Moeller Consiruction Inc., 144 Idaho 171,
158 P.3d 947 (2007) for the proposition that the Supreme Court has held that expert fees are
awarded for time preparing expert reports. The Fritts Court held that the appellant had failed to
provide any evidence in the record to demonstrate to the Supreme Court that there was error in
their objection to the award of fees to the expert witness. It did not address the question here
about the obvious inaccuracies between how much time some experts spent in testifying as
opposed to others. Rule 54(d)(l )(C)(8) specifically refers to the fees for an expert for his
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appearances. Neither Fritrs nor the rule authorizes an award of fees for preparing expert witness
reports.

Harveys do not dispute the time calculations that Mr. Crawforth's two depositions (the
second of which was required because Mr. Crawforth hadn't done his work at the time of the

first deposition) totaled eight hours and Mr. Homeck and Riddell both were deposed for less than
two hours each. $2,000.00 is not an appropriate award of costs as a matter of right even if they
were entitled to an award of costs. It is up to the Harveys to demonstrate a basis for the award,

and simply shoving $2,000.00 at the Court because that is the maximum amount allowed by the
rule fails to meet their obligations under the rule to properly document their claim.

CONCLUSION
The Harveys are not the prevailing party in this action. There is no basis in Idaho law to
allow an award of costs and fees in this action. The costs and fees claimed by Harveys are not
awardable and exorbitant even if they had been the prevailing party. For these reasons the
Lower Payette Ditch Company respectfully requests that this Court grant its Motion to Disallow
Costs and Fees.
Dated this 13 th day of August, 2010

BARKER ROSHOLT & SIMPSON LLP
.

~

(/

~ - - - - - - .. /
-

Shelley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 13th day of August, 2010, I caused to be served a true
and correct copy of the foregoing REPLY MEMORANDUM IN SUPPORT OF
OBJECTION AND MOTION TO DISALLOW COSTS by the method indicated below, and
addressed to each of the following:
Filed with the Court via Facsimile.
Attorneys for Defendants Harveys:
Delton L. Walker
Lary C. Walker
Walker Law Offices
232 E. Main Street
P.O. Box 828
Weiser, ID 83672

_ _ _U.S. Mail, Postage Prepaid

___u.S. Mail, Certified
Hand Delivered
-----'
___Overnight Mail

X

/

Facsimile

E==~ ·------~

,:(-Slfolley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)
LOWER PAYETTE DITCH COMPANY,
)
a ditch company existing under the laws of )
the State of Idaho,
)
)
Plaintiff,
)
)
vs.
)
)
ROBERT I. AND MARGARET HARVEY, )
)
Defendants.
)

Case No. CV 2009-01803

ORDER GRANTING PLAINTIFF
LOWER PAYETTE DITCH
COMP ANY'S OBJECTION AND
MOTION .TO DISALLOW COSTS
AND FEES

INTRODUCTION
This matter came before the court for hearing on Tuesday, August 17, 2010, upon the
Plaintiff Lower Payette Ditch Company's Objection and Motion to Disallow Costs and Fees.· On
July 16, 2010, the Defendants, Robert and Margaret Harvey filed Memorandum of Costs and
supporting affidavits requesting an award of attorney's fees and costs. The Lower Payette Ditch
Company opposed the request and moved this Court for an order disallowing the requested costs
and fees. For the reasons set forth in this Order, the Court grants the Motion of the Lower
Payette Ditch Company.

ORDER GRANTING PLAINTIFF LO\VER PAYETTE DITCH COMPANY'S OBJECTION
DISALLOW1NG COSTS AND FEES
1

o

f'

PERTINENT FACTUAL AND PROCEDURAL HISTORY

The Plaintiff Lower Payette Ditch Company filed this lawsuit in February 2009. The
Complaint listed two causes of action. In the first count Plaintiff sought a declaratory judgment
that the Ditch Company was not obligated to deliver irrigation water to the Harveys because
Harvey's irrigation practices were damaging its ditch. The second count sought a preliminary
and permanent injunction preventing Harveys from pumping water from the Lower Payette Ditch
Company ditch to irrigate their property on top of the bluff. Plaintiffs moved for a preliminary
injunction to prevent the Defendants from irrigating the property during the 2009 irrigation
season. In May 2009, the Court granted a Preliminary Injunction requiring the Defendants to
divert any excess irrigation water on the property away from the slide zone, and limiting the
application of irrigation water to only that amount of water that could be used by the crop or
evapotranspirated.
In July 2009 the Ditch Company filed a motion seeking a further Order clarifying the
preliminary injunction. The Court granted the motion and required the Defendants to install
certain devices to monitor the soil conditions and volume of water being applied to the field.
On May 3, 2010, the Defendants filed an Amended Answer and Counterclaim. The
counterclaim alleged that in the event that the Ditch Company was granted all the injunctive
relief sought in its Complaint, such relief would constitute a taking for which they were entitled
to compensation. This Court determined that the takings issue would be taken up depending on
the scope of relief granted to the Lower Payette Ditch Company.
Thereafter, the Lower Payette Ditch Company and Harveys submitted a Stipulation and
proposed order to this Court. The Court approved this Stipulation and filed the Order on July 2,
ORDER GRANTING PLAINTIFF LOWER PAYETTE DITCH COtvIPANY'S OBJECTION
DISALLOWING COSTS AND FEES
2

2010. This Order extended and made pennanent the Court's prior Orders on Preliminary
Injunction. The Order requires specified irrigation restrictions on the property to continue
through at least the 2012 irrigation season, allows the Ditch Company significant access to the
Harvey's property to monitor the soil moisture sensors, wells, and flow meter, and to add
additional monitoring. At the conclusion of the 2012 irrigation season, the parties must meet and
confer as to whether the restrictions should continue or be discontinued. If the parties are unable
to agree as to whether the restrictions should continue after the 2012 irrigation season, then the
parties could return to the Court for a determination. The Court also entered a Judgment
submitted by the parties decreeing that the right of the parties would be governed by the Final
Order and dismissing all complaints and counterclaims of both parties.

APPLICABLE LEGAL STANDARDS AND FINDINGS
A party may only recover costs and attorney's fees in an action when that party is
determined to be the prevailing party in the action pursuant to Idaho Rule of Civil Procedure
54(d)(l)(A) and (B). In addition, that party must demonstrate a contractual or statutory right to
recover attorney's fees. To determine who in an action is the prevailing party the Court must,
"in its sound discretion consider the final judgment or result of the action in relation to the relief
sought by the respective parties." Id.R.Civ.P. 54(d)(l )(B). "[T]he prevailing party question is
determined from an overall view, not a claim-by-claim analysis." Eighteen Mile Ranch, LLC, v.

Nord Excavating & Paving, Inc., 141 Idaho 716, 719, 117 P.3d 130, 133 (2005).
Viewing this action in its entirety, the Lower Payette Ditch Company prevailed in part
and Harveys prevailed in part. There is no clear prevailing party from an overall view in this
case. The Court views the Stipulation and final Order as requiring significant concessions by
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both parties on the relief sought by er;ch of them. The Order requires all of the measures
required by the Preliminary Injunction Orders to continue. It orders that the Harveys should test
and replace the irrigation pressure nozzles in their irrigation system as necessary, which
previously had not been done since 1987. Irrigation in certain fields will be limited to 12-hour
rotations. The Ditch Company is entitled to continue monitoring and has the authority to install
additional monitoring wells and soil borings as it deems necessary.
The Harveys took nothing by way of their counterclaim. The Court never reached the
merits of the counterclaim seeking compensation for a taking, and the relief granted by the Court
is not a taking. Even if the relief could be characterized as a taking, the Defendants waived any
claims for such when they filed the Stipulation.
The Court has considered whether apportionment of fees is appropriate and concludes
that under the facts of this case, apportionment is not appropriate. The relief granted affects all
of Harvey's property. The claims, defenses and counterclaims are all interrelated. This is not a
case where the Court can determine that one party clearly prevailed on one claim or another in
this case.

ATTORNEYS FEES
This case does not involve a commercial transaction, but instead was a case for injunctive
and declaratory relief. Idaho Code§ 12-120(3) does not apply. Harveys did not claim attorneys
fees under Idal10 Code§ 12-120(3). The claims in this case are not frivolous, unreasonable and
without foundation. Accordingly, there is no right to attorneys fees under Idalio Code§ 12-121.
The Court views Harvey's response to the Motion to disallow as conceding that this action is not
frivolous, unreasonable or without foundation.
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Instead, Harveys rely upon Ada County Highway District v. Acarrequi, 105 Idaho 873,
673 P.2d 1067 (1983), as the basis for their claim to attorneys' fees. This case involves an award
ofattomey's fees to the party whose property is condemned by a public entity. Acarrequi and its
progeny require the court to consider specific factors when exercising its discretion to award
costs and fees pursuant to Idaho Code§ 7-718. Under those factors, the Harveys are not entitled
to an award of costs and fees in this action. In State of Idaho, ex rel., Smith v. Jardine, 130 Idaho
318, 940 P.2d 1137 (1997), the Supreme Court summarized those factors which focused not on
the extent or scope of the property "taken" but on the value offered by the condemning party
when compared to the amount awarded by the jury. Here there has been no taking and
Defendants agreed to the restrictions on the use of their property, and the settlement does not
have any language to conclude that there has been a takings. In State ex rel., Ohman v. Talbot

Family Trust, 120 Idaho 865, 828-29, 820 P.2d 695, 688-99 (1991), the Supreme Court
recognized those factors in a condemnation action also required a consideration of the prevailing
party standard of IRCP 54(d)( 1)(B ), and affirmed an order that no fees be awarded because the
claims of the property owner vastly exceeded the jury's award. Using these factors, there is no
basis for an award of fees to Harveys in this case.
PREVAILING PARTY

It is committed to this Court's discretion to determine the prevailing party. Crump v.
Bromley, 148 ldaho 172, 173,219 P.3d 1188, 1189 (2009). Applying the Rule 54(d)(l)(B)
standard, this Court concludes that the final judgment or result obtained in this action provides
no clear prevailing party. The Stipulation and Order continues to restrict the irrigation of the
Harvey property. Under this Order the Ditch Company gained access to the Harvey's property to
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monitor the Harvey's irrigation practices. The Court did not reach the merits of Harvey's only
claim for relief, that the action would result in a taking, and there was no award of damages to
the Harveys. While the Ditch Company did not obtain all the relief it requested, neither did the
Harveys. Therefore, the Court hereby finds that both parties have prevailed in part, and in
comparing this case to the injunctive relief awarded in Cunningham v. Waford, 131 Idaho 841,
965 P.2d 201 (Ct. App. 1998), holds that neither party is entitled to an award of costs or
attorney's fees.

CONTINGENT FINDINGS
The Court made oral findings on the record concerning the specific 54( e )(3) factors that
would accompany an order granting an award of attorney's fees, but as this Court now holds that
no fees or costs are properly awardable because there is not a clear prevailing party, the Court
will not repeat those findings in this Order. In the event that future proceedings or appeals
render these issues relevant, this Court determines that the amount of attorney's fees sought by
Defendants is reasonable and necessarily incurred. The Court finds that the costs as a matter of
right claimed by Defendants are proper under Rules 54(d)(l )( c), and further finds that none of
the costs claimed as discretionary costs are awardable, as none are exceptional costs. The bases
for these decisions are contained in the detailed oral ruling.

CONCLUSION
Therefore, it is hereby Ordered and this does ORDER that the Lower Payette Ditch
Company's Objection and Motion to Disallow Costs Pursuant to I.R.C.P. 54(d)(6) is hereby
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GRANTED, and the Defendants Robert I. and Margaret Harvey take nothing by way of their
request for an award of attorney's fees and costs.

-r'---

Dated thisA? day of August, 2010.
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I HEREBY CERTIFY that on this
Lday of August, 2010, I caused to be served a true
and correct copy of the foregoing ORDER GRANTING PLAINTIFF LOWER PAYETTE
DITCH COMPANY'S OBJECTION AND MOTION TO DISALLOW COSTS AND FEES
by the method indicated below, and addressed to each of the following:

Delton L. Walker
Lary C. Walker
Judson W. Tolman
S. Fred Wheeler
Walker Law Offices
232 E. Main Street
P. 0. Box 828
Weiser, ID 83672

-=---=X_U.S. Mail, Postage Prepaid
_ _U.S. Mail, Certified
- -Hand Delivered
_ _ Overnight Mail
- -Facsimile

Albert P. Barker
Shelley M. Davis
Scott A. Magnuson
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson Street, Suite 102
P.O. Box 2139
Boise, ID 83701-2139

X U.S. Mail, Postage Prepaid
_ _U.S. Mail, Certified
- -Hand Delivered
___ Overnight Mail
- - -Facsimile

Clerk of the Court
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Lary C. Walker, ISB No. 1303
Judson W. Tolman, ISB No. 5546
Walker Law Offices
232 East Main Street
Post Office Box 828
Weiser, Idaho 83672
Telephone: (208) 414-0390
Facsimile: (208) 414-0404
Email: walkerlawoffice@justice.com
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Attorneys for Defendants-Appellants
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMPANY, a
ditch company existing under the laws of the
State of Idaho,
Plaintiffs-Respondents,
vs.
ROBERT I. AND MARGARET HARVEY,
Defendants-Appellants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2009-01803

NOTICE OF APPEAL

TO:
THE ABOVE-NAMED RESPONDENT, LOWER PAYETTE DITCH
COMPANY, AND THE PARTY'S ATTORNEYS, BARKER ROSHOLT & SIMPSON
LLP, 1010 W. JEFFERSON ST., SUITE 102, BOISE, IDAHO 83701-2139, AND THE
CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above-named appellants, Robert I. and Margaret Harvey, appeal against the

above-named respondents to the Idaho Supreme Court from the Order Granting Plaintiff
Lower Payette Ditch Company's Objection And Motion To Disallow Costs And Fees
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entered in the above entitled action on August 30, 2010, the Honorable DENNIS E.
GOFF, presiding.
2.

Appellant has a right to appeal to the Idaho Supreme Court, and the order

described in paragraph 1 above is an appealable order under and pursuant to Idaho
Appellate Rule (I.A.R.) 1 l(a)(7).
3.

A preliminary statement of the issues which the appellant intends to assert in the

appeal, provided any such list of issues shall not prevent the appellant from asserting
other issues on appeal, are that:
(a)

the District Court erred in ruling that there was no basis for an award of

attorney fees to Defendants even though Defendant's successfully defended
against an unconstitutional taking of Defendants' property;
(b)

the District Court erred in ruling that Defendants were not the prevailing

party;
(c)

the District Court erred in ruling that Plaintiff prevailed in part when

Plaintiff obtained none of the relief requested by Plaintiff;
(d)

the District Court erred in ruling that the discretionary costs claimed by

Defendants are not exceptional;
4.

No order has been entered sealing any portion of the record.

5.

The appellant requests the preparation of the following portions of the reporter's

transcript (this Appeal is being served on each of the Court Reporters identified below):
a.

Hearing held 05/27/2009 on Plaintiffs' Motion for Preliminary Injunction;

Court Reporter: Denise Graham, 1675 E. 9t\ Weiser, ID 83672;
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b.

Hearing held 07/07/2009 on Plaintiffs Motion for Further Clarification on

Order Granting Motion For Preliminary Injunction; Court Reporter: Denise Graham.
c.

Hearing held 02/11/2010 on Defendants' Motion in Limine, Motion to

Bifurcate, Motion to Amend Pleadings and Motion for Clarification; Court Reporter:
Debra Kreidler, 4995 N. Schubert Ave., Meridian, ID 83646.
d.

Hearing held 04/08/2010 on Motion and Status Conference; Court

Reporter:

Retired Senior Judge Minutes Clerk: Sloan/Anderson Taped recording of

hearing.
e.

Hearing held 06/18/2010 on Plaintiffs Motion for Permanent Injunction

or in the Alternative Cross Motion for Summary Judgment and Defendants' Motion for
Summary Judgment; Court Reporter: Debra Kreidler.
f.

Hearing held 08/17/2010 on Plaintiffs Objection and Motion to Disallow

Costs and Fees; digital recording of hearing by court clerk.
6.

The appellant requests the standard clerk's record pursuant to I.A.R. 28(b) (1).

The appellant requests the following documents to be included in the clerk's record, in
addition to those automatically included under I.A.R. 28(b)(l):
a.

03/27/2009 Plaintiffs Motion For Preliminary Injunction; Memorandum

In Support Of Motion For Preliminary Injunction;
b.

04/06/2009 Defendants' Objection To Motion For Preliminary Injunction;

C.

05/20/2009

Supplemental Memorandum of Lower Payette Ditch

Company In Support Of Motion For Preliminary Injunction;

d.

06/04/2009

Order Granting Plaintiffs Motion For Preliminary

Injunction;
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e.

07/15/2009 Further Order Clarifying Order Granting Plaintiff's Motion

For Preliminary Injunction;
f.

02/05/2010

Pretrial Conference Memorandum of Lower Payette Ditch

Company;
g.

03/08/2010

Stipulated Trial Scheduling Order and Order Enjoining

Certain Activities Pending the Conclusion of the Trial;
h.

04/20/2010 Clarifying Memorandum and Order;

1.

07/02/2010

Stipulation for Entry of Court Order; Final Order Granting

Stipulation of Parties for Entry of Court Order and Dismissing Action; Judgment;

J.

07/16/2010 Defendants' Robert and Margaret Harvey's Memorandum of

Costs and Attorney Fees; Affidavit of Counsel in Support of Defendant's Robert
and Margaret Harvey's Memorandum of Costs and Attorney Fees;
k.

08/30/2010

Order Granting Plaintiff Lower Payette Ditch Company's

Objection and Motion to Disallow Costs and Fees.
7.

Appellant requests that all documents, charts, or pictures offered or admitted as
exhibits be copied and sent to the Supreme Court:

8.

I certify:
(a)

That a copy of this Notice of Appeal has been served on the reporters from
whom transcripts have been requested as named below and at the address
set out below;

(b)

That the appellant has paid the clerk of the district court. the estimated fee
of $444. 80 for preparation of the reporter's transcript;

(c)

That the estimated fee for preparation of the clerk's record has been paid.
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(d)

That the appellate filing fee has been paid; and

(e)

That service has been made upon all parties required to be served pursuant
to LA.R 20.
DATED this Jd_ day of October, 2010.

Attorneys for Appellant
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this __;_g_ day of October, 2010, caused a true
and correct copy of the attached NOTICE OF APPEAL to be placed in the United States
mail, postage prepaid, addressed to:

Albert P. Barker
Barker Rosholt & Simpson, LLP
1010 W. Jefferson, Suite 102
Post Office Box 2139
Boise, ID 83701-2139
Tel. (208) 336-0700

Denece Graham
1675 E. 9th
Weiser, ID 83672

Debra Kreidler
4995 N. Schubert Ave.
Meridian, ID 83646

Lary C. alker
Attorney for Appellants
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2083446034

Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
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Oeputy

Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETIE DITCH COMPANY, a
ditch company existing under the laws of the

State of Idaho,
Plaintiff/Respondent

vs.

)
)

CASE NO. CV 2009-01803

)

REQUEST FOR ADDITIONAL RECORD

)
)
)

)
)

ROBERT I. AND MARGARET HARVEY.

)
)

Defendants/Appellants

)

---------------)

TO: THE ABOVE NAMED APPELLANTS AND THE PARTY'S ATTORNEY, AND

THE CLERK OF THE COURT FOR THE THIRD JUDICIAL DISTRICT, IN AND FOR
THE COUNTY OF WASIIlNGTON.
NOTICE IS HEREBY GIVEN, that the PlaintifURespondent. the Lower Payette Ditch

Company in the above entitled proceeding hereby requests pursuant to Rule 19 of the Idaho
Appellate Rules, the inclusion of the following material in the reporter's transcript or the clerk's
record in addition to that required to be included by the Idaho Appellat.e Rules and the Notice of
Appeal. Any additional transcript is to be provided in hard copy.

1.

No additional Court Reporter's Transcript is requested as Defendants/Appellants

have requested that transcripts of all recorded hearing and proceedings be included.
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The PlaintiffJRespondent requests that the following additional pleadings and

documents be included in the Clerk's Record:
a.

03/26/09 Affidavit of Shelley M. Davis in Support of Memorandum in

Support of Motion for Preliminacy Injunction, together will all attached exhibits, if any.
b.

03/26/09 Affidavit of Stanley M. Miller in Support of Motion for

Preliminary Injunction, together with all attached exhibits, if any.

c.

05/19/09 Affidavit of Robert I. Harvey in Opposition to Injunction,

together with all attached exhibits, if any.

d.

05/19/09 Affidavit of Judson W. Tolman in Opposition to Injunction,

together with all attached exhibit, if any.
e.

05/20/09 Supplemental Affidavit of Shelley M. Davis in Support of

Supplemental Memorandum in Support of Motion for Preliminary Injunction, together with all
attached exhibits, if any.

f.

06/25/09 Motion and Memorandum Requesting A Further Order

Cforifying a.."ld Defining Scope of Order Granting Motion for Preliminary Injwction.
g.

07/01/09 Memorandum in Response to Plaintiff's Request for a Further

Order Clarifying and Defining Scope of Order Granting Motion for Preliminary Injunction.
h.

07/02/09 Reply Memorandwn in Support of Motion Requesting a Further

Order Clarifying and Defining Scope of Order Granting Motion for Preliminary Injunction.

i.

02/01/10 Motion in Limine; Motion to Bifurcate; Motion to Amend

Pleadings; arid Motion for Clarification.
J.

02/01/10 Memorandum in Support of Motion in Limine; Motion to

Bifurcate; Motion to Amend; and Motion for Clarification.
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02/05/10 Plaintiffs Memorandum in Opposition to Motion in Limine,

Motion to Bifurcate, Motion to Amend and Motion for Clarification.

I.

02/08/10 Motion to Vacate and Reset Trial

m.

02/09/10 Plaintiff's Memorandum in Opposition to Defendants' Motion

to Vacate and Reset Trial.
n.

06/04/10 Motion for Permanent Injunction, or in the Alternative, Cross

Motion for Summary Judgment and to Clarify and Finalize Judgment.
o.

06/04/10 Memorandum in· Opposition to Motion for Summary Judgment

EU1d in Support of Motion for Permanent Injunction, or in the Alternative, Cross Motion for

Summary Judgment.
p.

06/04/10 Affidavit of Shelley M. Davis in Support of Memorandum in

Opposition to Motion for Smn.mary Judgment and in Support of Motion for Permanent
Injunction, or in the Alternative, Cross Motion for Summary Judgment, together will all exhibits,
if any.
q.

06/04/10 Affidavit of Ji..'11 Klauzer, together will all exhibits, if any.

r.

06/04/10 Affidavit of Albert P. Barker in Support ofMemorandwn in

Opposition to Motion for Summary Judgment and in Support of Motion for Permanent
Injunction, or in the Alternative, Cross Motion for Summary Judgment, together with all
exhibits, if any.
s.

06/04/10 Lower Payette Ditch Company's Motion to Dismiss

Counterclaim Pursuant to I.R.C.P. 12(b)(6).

t.

06/04/10 Memorandum in Support of Motion to Dismiss Counterclaim

Pursuant to I.R.C.P. 12(b)(6).
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06/ 16/10 Reply Memorandum in Support of Lower Payette Di.tch

Company's Motion to Dismiss Counterclaims Pursuant to I.R.C.P. 12(b)(6).
v.

06/16/10 Reply in Support of Lower Payette Ditch Company's Motion for

Permanent Injunction, or in the Alternative, Cross-Motion for Summary Judgment.

w.

06/16/10 Reply Memorandwn in Support of Motion to Strike.

x.

06/18/10 Second Pretrial Conference Memorandum of Lower Payette

Ditch Company.

y.

07/02/10 Stipulation for Entry of Court Order.

z.

07/30/10 Lower Payette Ditch Company's Objection and Motion to

Disallow Costs and Fees Pursuant to I.R.C.P. 54(d)(6).
aa.

07/30/10 Memorandum of Lower Payette Ditch Company in Support of

Motion to Disallow Costs and Fees Pursuant to I.R.C.P. 54(d)(6).
bb.

07/30/10 Affidavit of Shelley M. Davis in Support of Memorandum of

Lower Payette Ditch Company in Support of Objection and Motion to Disallow Costs and Fees
Pursuant to I.R.C.P. 54(d)(6), together will all exhibits, if any.
cc.

08/10/10 Defendants' Memorandum in Response to Plaintiffs Objection

and Motion to Disallow Costs and Fees Pursuant to I.R.C.P. 54(d)(6).
dd.

08/13/10 Reply Memorandum in Support of Motion to Disallow Costs

and Fees Pursuant to I.RC.P. 54(d)(6).
ee.

08/13/10 Supplemental Affidavit of Shelley M. Davis in Support of Reply

Memorandum in Support of Objection and Motion to Disallow Costs and Fees Pursuant I.R.C.P.
54(d)(6), together with all exhibits, if any.
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Plaintiff/Appellant requests no exhibits be added to the record, aside from those

appended to the Affidavits as request above, as no trial on the merits was held in this action and

no exhibits were therefore admitted.

4.

Plaintiffi'Appellant has requested no additional transcripts.

I further certify that this request for additional record has been served upon the clerk of
district court, and upon all parties required to be served pursuant to Idaho Appellate Rule 20.
DATED this 22 nd day of October, 2010.

BARKER ROSHOLT & SIMPSON LLP

Albert P. Barker
Attorneys for Plaintiff Lower Payette Ditch Company
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FROM-

2083446034

T-011 P0007/0007 F-018

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 22nd day of October 2010, I caused to be served a true
and correct copy of the foregoing REQUEST FOR ADDITIONAL RECORD, by the method
indicated below, and addressed to each of the following:
Filed with the Court via US. Mail.
Delton L. Walker
Lary C. Walker

Judson W. Tolman

_ _U.S. Mail, Postage Prepaid
___U.S. Mail, Certified
Hand Delivered

---·

S. Fred Wheeler

___ Overnight Mail

Walker Law Offices
23 2 E. Main Street
P. 0. Box 828
Weiser, ID 83672

X Facsimile
-~-

Albert P. Barker
Attorneys for Plaintiff Lower Payette Ditch Company
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
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STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)
LOWER PAYETTE DITCH COMP ANY,
a ditch company existing under the laws of
the State of Idaho,

)

)
)
)
vs.
)
)
ROBERT LAND MARGARET HARVEY, )
)
Defendants.
)

Case No. CV 2009-01803

AMENDED FINAL JUDGMENT

Pursuant to IRCP Rule 54(a) and the Court's July 2, 2010, entry of Final Order Granting
Stipulation of Parties for Entry of Court Order and Dismissing Action, and this Court' August
30, 2010, Order Granting Plaintiff Lower Payette Ditch Company's Objection and Motion to
Disallow Costs and Fees, Judgment is has been entered on all claims for relief asserted in this
action, and it is hereby Adjudged and Decreed, and this does Adjudge and Decree that the
rights of the parties shall be governed by the July 2, 2010, Final Order entered in this action, that
all Complaints and Counterclaims filed in this action have been dismissed, and that the
Defendants, Robert I. and Margaret Harvey, take nothing by way of their request for an award of
costs and attorney's fees.
Dated this

5 '%!:aay of November, 2010.

AMENDED FINAL JUDGMENT

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~ a y of November, 2010, I caused to be served a
true and correct copy of the foregoing AMENDED FINAL JUDGMENT by the method
indicated below, and addressed to each of the following:

Attorneys for Defendants Harveys:
Delton L. Walker
Lary C. Walker
Walker Law Offices
232 E. Main Street
P.O. Box 828
Weiser, ID 83672

_ _ U.S. Mail, Postage Prepaid
_ _ U.S. Mail, Certified
___:£_ Hand Delivered
_ _ Overnight Mail
Facsimile

Attorneys for Plaintiff LPDC:
Albert P. Barker
Shelley M. Davis
Barker Rosholt & Simpson, LLP
1010 W. Jefferson St, Ste. 102
P.O. Box 2139
Boise, ID 83701-2139

_:::f_ U.S. Mail, Postage Prepaid
_ _ U.S. Mail, Certified
Hand Delivered
_ _ Overnight Mail
Facsimile

Clerk of the Court
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

)

)

LOWER PAYETTE DITCH COMPANY,
a ditch company existing under the laws
of the State of Idaho,

)

Supreme Court Case No. 38163

)
)

}
)
)

Plaintiff/Respondent,

-vs-

Civil No. CV 2009-01803

)

ROBERT I. AND MARGARET HARVEY,

)
)

CLERK'S CERTIFICATE TO
THE RECORD AND EXHIBITS

)

Defendants/Appellants.

I, Betty J. Thomas, Clerk of the District Court of the Third Judicial District of the
State of Idaho, in and for Washington County, do hereby certify that the foregoing Clerk's
Record in the above entitled cause was compiled and bound under my direction and
contains true and correct copies of the pleadings, documents and papers designated to be
included under Rule 28, I.AR of the Idaho Appellate Rules, the Notice of Appeal, and the
Request for Additional Record.
I certify that there were no exhibits marked for identification or admitted into
evidence during the course of this action

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal

Mitt I.THOMAS

thisJof~ day o f t ; ~ , 2010.

(

Is/

A7~
<J
~
~~i-lOMAS
Clerk of the District Court

CLERK'S CERTIFICATE TO
THE RECORD AND EXHIBITS
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMPANY,
a ditch company existing under the laws
of the State of Idaho,
Plaintiff/Respondent,
-vs-

ROBERT I. A~ID MARGARET HARVEY,
Defendants/Appel Iants.

_________________

)
)
) SUPREME COURT NO. 38163
)
)
)
CERTIFICATE OF SERVICE
)
TO COUNSEL
)
)
)
)
)
)

I, SHARON WIDNER, Clerk of the District Court of the Third Judicial District of the State of
Idaho, in and for the County of Washington, do hereby certify that I have personally served or
mailed, by United States Mail, a copy of the CLERK'S RECORD and the REPORTER'S
TRANSCRIPT to each of the attorneys of record in this cause as follows:
Albert P. Barker
Barker Rosholt & Simpson LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, Idaho 83672
Attorney for Respondents

Lary C. Walker
Walker Law Office
232 E. Main St.
P.O. Box 828
Weiser, Idaho 83672
Attorney for Appellant.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
said Court t h i s ~ d3y of

J4c~ rn. 6-.c. 1.,---

CS~qfl

,

2010.

BETTY J. THOMAS
Clerk of the District Court

I

By:

cc: Mr. Stephen W. Kenyon

CERTIFICATE OF SERVICE
TO COUNSEL

1

/ S ( "fflACtl WIDENER
Deputy Court Clerk

Lary C. Walker, ISB No. 1303
Delton L. Walker, ISB No. 5839
Judson W. Tolman, ISB No. 7466
S. Fred Wheeler, ISB No. 5063
Walker Law Offices
232 East Main Street
Post Office Box 828
Weiser, Idaho 83672
Telephone: (208) 414-0390
Facsimile: (208) 414-0404
Attorneys for Defendant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMPANY, a
ditch company existing under the laws of the
State of Idaho,
Plaintiff,
vs.
ROBERT I. AND MARGARET HARVEY,
Defendants.

________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2009-01803

AFFIDAVIT OF JUDSON W. TOLMAN
IN OPPOSITION TO INJUCTION

I, JUDSON W. TOLMAN, having been first duly sworn upon oath, deposes and
says as follows:
1.

I am one of the attorneys for Defendants and make this Affidavit of my own

personal knowledge as I am familiar with the facts of this case.
2.

In 1997, William B. Strowd and Kenneth R. Rice of Holladay Engineering Co.

conducted a study of the slope instability in the slide area which is the subject matter of
this litigation. Mr. Strowd and Mr. Rice provided a written report dated March 19, 1997,
of their findings and recommended corrective methods to remedy ditch failures caused by
sloug1iing and slide problems. This written report, entitled Alternative Study Slope
Failure Mitigation Lower Payette Ditch Company (revised), is attached as Exhibit A.
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IN OPPOSITION TO INJUNCTION

000~77

3.

Among other findings set forth in the report of Mr. Strowd and \Ii_;· Ri ;,;e,

found:
a.

From historical data it can be inferred that the slide has been in existence

since prior to when the canal was built.
b.

A 1951 edition USGS, 7.5-minute, topographic map indicates that the

slump features in the slide area were present by the time the map was created in 1951.
c.

The head scarp was reportedly first noted in the 1940' s.

d.

A ditch map dated January 1975 noted that the slide area needed

reconstruction in order to control sloughing.
e.

Infiltration of the Lower Payette Ditch water within the toe of the slide

aggravates conditions of movement and may be the principal contributor to such
movement.
4.

Defendant has retained the services of a geotechnical engineer, Stanley G.

Crawforth. An initial statement of Mr. Crawforth is attached as Exhibit B wherein Mr.
Crawforth indicates that the information submitted by Plaintiff in support of the
injunction lacks sufficient data to show the influence, if any, of Defendants' irrigation
practices upon the slide area.
Further the affiant saith not.
::-z:_

Dated this

/ f · day of May, 2009.

SUBSCRIBED AND SWORN to before me this / q-v,-._ day of May, 2009.

Residing at l,.Ue ;;, e./
My Commission Expires L(,-
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CERTIFICATE OF SERVICE

,rtl

I DO HEREBY certify that on the t.L day of May, 2009, I caused to be served on
the following a true and correct copy of the foregoing document by the method indicated
below:

Albert P. Barker
Shelley M. Davis
PO Box 2139
Boise, ID 83701

D
D
D

~
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By U.S. Mail, postage prepaid
By Overnight Mail
By Hand
By Facsimile 344-6034

EXHIBIT A
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ALTERNATIVES STUDY

SLOPE FAILURE MITIGATION
LOWER PAYETTE DITCH COMPANY
(revised)

March, 1997
Prepared by
William B. Strowd, RPG
Kenneth R. Rice, PE
Project No. 08U96

000981.

EXECUTIVE Sl1"10_

1

Slope instability along a portion of the Lower Payette D1t.: .. ,, ·::.. ·:·Ci ~. 1/:i of Sec:10n 24, Tl ON,
R 5W, B.M. iii Washington County, Idaho, has initiated se', e· .J recent localized cht::h failures. A
descriptionofthe situat:ion is provided intros report.
Alternatives for remedy are described and reconnaissance-grade opinions· of pro~able cost are also
provided.
·
Alternatives can be grouped into those that can totally stabilize the slide, those _that relocate the .
. c~~t and c~el impmvement alternatives that only reduce risk . Stabilizati~n methods are not
g:>yip~~tive
due to the extent of the slide: Alternatives to reroute the dit~l:i. are less costly than sii<le
,;.;,p;~.,.~ •-.~.•-·r '•
stabilizatipµ ,P..'\!,tP1Rµ;,.~Q@Y::.th~~-~~~~n-~}.f~J.)fOVements, altb;ou,gh.drtch :r~u:ting .entirely avoids
~~sµd~_P.~gbl¢IIB. .which
µ:npr9y_ements along cannot~~- The lea.st ccistly corrective·
action is
the ·length tlie.'fiex{ble ·DJ.embrane liner (AltetiJliti.ve LB) ..
J... , •• ' ~ '

exfenUing
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'
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'
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•
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'

'
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A choke is required; whether to simply improve the chann~l ~r relocate it. Recoimnendations _given
here do not presume ·which strategy will be chosen. It is recommended that the flexible liner be
selected if initial costs are to be minimized at the expense of deferring ultimately' greater cost of
mainteriance, re:pa4", iost service, and tb.e inefficiency of"crisis management" .. 'lbe recommended
. alternative
being b~ld potential hostage ofthese future liabilities is that of constracting .a gravity
SY,I?.hon (Alternative m.b).
~
.
..

fr~Ill'.

I

,

I

~~

~
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~
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::;:;,..;,

·,:•

DESCRIPTION A...1'ffi HISTORY OF INSTABILITY
rne canal section sustaining damage is constructed upon the toe of an elongate, composite,
rotational sl'll\IlP v.-ith approximate dimensions of 3200 feet long and 130 feet high (see map and
cross sections). · Tne slump occurs v,,ithin a steep bluff eroded by the Snake River consisting of
.lacustrine silfy,.clay of the Pliocene Glenns Ferry fo:rn:iation. Toe northwestern most section of the
sHde appears~ be currently less active than most aftbe slide.to the soutliwest These two primary
~egments are ;separated by .a slip-plane bifurcation from the head scarp that crosses the canal
approximateli 25 i O feet north of 1;he sc:mthern terminus of the slid;. It is within the more active
section that th+ ditch company has experienced canal problems to date. Th~ head scarp exhibits an
approximate lp-foot vertical displacement along the most active portion. The less active northwest
section exhibits an,older appearance and less displacemen,t along the scarp. Evidently no complaints
concerning ca.mal stability have been reported within the less active northernmost portion of the slide.
Since the

cana;. was built near the tum of the century upon the toe ofthe slide, it can be inferred that

the slide has ~een in existence prior to· this time.

A 1951 edition USGS. 7~5-minute, topographic
map also indi~~ that slump features were present by the time of map printing (se.e location map).
The head scarp was reportedly first noted in the 19401s and descnbed as ap~g:similar to a srrutll
.cattle :trail. ¥overnent of consequence ~pparently started since '1993, although the canal· has
probably suff~red sloughing and maintenance.problems along this section for some time.. For
~ l e , a d.i11;:h map dated January 197~by the SCS .notedthis area is in 'need of reconstruction iii
order to ~ntrol sloughing (see ap~dix). · ·
.
·
, . ·

~

~
E

· LOWER PAYETTE DITCH COlvlP11:NY

HOLLADAY
ENGITTEER.rnG CO,

Slope Failure Mitigation: Alternatives Study
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being de-stabilized by material removal along the road, water: infiltrating the slump by precipitarioo,
v.'a.!er being conveyed directly into the head scarp occasionally by adjacent farm run-off, irrigation
or livestock water possibly migrating subsurface from the hilltop, and water saturating tbe toe from
the ditch itself.
,;

-;i: ,-

\.:

- -·
--=··
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,. .

Slope Failure Mitigation: Ahemarives Sruciy
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.
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••
t

without potCDJial tons,q=ces amsidcral;ly wo,s,, tilaD those cxpaiaical 10 date. The
~ movc;n<Dt v.hich now =s 10 be occu::in& is rcasoo 10 be mindful of this
posswty. Po:rlomli.og i1,, on-going l"!!l)trlial p,oe,d= d=oed in lbe a!iovc 001cd let1a
tou1d dimini<b ' but no, eli:mina,,..-, 6is dl?cat.
I
I. Alternative B: This approach is to do no major comar.-. oomuctioG cxeq,t extcm
the cum:ot Jlex.ible w,c, ove:- the iull lcngtb of the slide (about 2000 • ~ ft.) an,!
=cp~some main""""""' aod repoir. !~dcc:tivc:,ess.'l'!Jl be_dtpcndont IO a latgc des= oo
the control ofw:ner ingress from.aho,~and we StAbilizuiou ak>tii !he dilCb berm and eounty
road.. The advantages aod dissdvaat,ges of Ibis altcmative arc !is-~ below:
•)ow ini!iaJ costs
•potentially most costs spread over time

,•' .

,,?

• 1ess frequent dam.ige th.an no ru:tian
•flexibility partially accommodates disturbance

•

•de-watcr; toe a1 critical di1eh location
· high probcl>le long·= maintewir,ce cost
•possible su.dden 10$5 of downstrcAQ) service
• some potentilll risk to property
• some potcatiaJ safety cooccm

Qisadyantages:

•cootiJlu.ed but dii:ni.oishcd "crisis management"
.

Casis: Review of the previous inst,Jlotfou cost of the Jlex.iblo 'liocr oo • pcr•foot basis, plus
infl:rtiac since placemeot, .sbould yidd ao aocur-JI<: probable cost of this llllcmAl:ivc. Future
maiatt:J)anr, and repair wider this llllelllative should be sisnifi=~r loss lrequc:n1 thnn oo
com:ctive actioo but such cost would be cxpecu:d to continue dcpeodant 0<1 obtllty to QQntrol
wall:r and rate of sliding. Repair COst R,e{ UJ01ds:!Jl may Octwilly lnCJWC 0Vet prior COS\,
however, due"' .repairs wbicb lllllY <nt:til workiog with or ft?Ouod the lioor.

.

L ALTERNATJVEBPROBABLE COST
'

Direct Costs • 2,000 lf Liner @ S22/lf

.
$44,000

1=p Sum for Cb:umcl Prq,aratioa (Approx.)

$4,500

Lump Sum fox Divecioc Ditch

S6,SOO
$55,000

TOTAL PROBABll COST;

lO\VE!l PAY1il"IE lln'CH c,,-,,,,t<Y
Slopr F&DUk M:ripoon Akcmtivcs Y.00'1
1
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II. Alternative B:

This approach empioys pilings driven through the failure mass and
into stable earth below the slip plane.
Advantages:

*total stabilization of slide possible
*minimal drainage controls required
· *straight forward engineering design
*no maintenance costs
*indefinite life span
*initial cost is full life-cycle cost

Disadvantages:

*very high construction and materials cost

*some risk to co1l$1l11Ction pe:rsQnnel
*pile driv,ing- c.ould cause localj.zed sliding and damage the canal

. IL ALTERNATIVEB.PROBABLE.COST

mass~

Co.nstruction cost based on strength required to completely stabilize the soil
would be
not less than $5,000,000'. Ari extensive geotechnical study would be required in order to
design the pile :installation.
_ ·
TOT.AL PROBABLE COST COULD BE AS l\filCH AS:

IT. Alternative C:

$20,000,000

This approach employs excavation of the upper slide material to
removepthi: driving force of
instability (unloading); possibly-in co:cp.bi.pationwith berm
stab~tion by buttressing the toe with excavated material. Although ,frequently a sound
engineering practice, toe buttressing would require property acquisition-and moving Hill
Road and is not a practical option at this location. Since .excavatiop at the head of the slide
remove~ the buttressing material for the slopes above the slide, ·the slope above the existing
slide can become unstable (if not already). To prevent this from occurring some material
need to be ·removed from the crest of the bluff first. An upper diversion ditch should
constructed as the equipment for excavation is available anyway. There is a definite risk to
equipment operators during construction. A g~otecb.nical study would be needed.

the

be

may

Advantages: .

*total stabilization possible
*virtually maintenance free
*minor drainage controls required
*direct quantifiable approach
*unlimited life span possible
*initial cost is full life-cycle cost

LO\VERPAYETIE DITCH COMPANY

HOLLADAY

Slope Failure Mitigation: Alternatives Study

ENGINEER.ING CO.
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•

•

ill. ALTERNATIV£A. PROBABLE COST
Drcp St=-.!C!::!;.:

$15,000

Pipe and Ditch to Slough- 200 ft. pipe, then ditcli. 48" pipe@IOO/lf

$20,000

Ditch 1,000lf@S IO/lf

SI0,000
.

Pump Station

$100,000

Pipe !O Canal (pressure) Approx. 1,000 lf of24" pipe@S35/If

S35;000

Receiving Point (splash pool)

$5,000

TOTAL PROBABLE COST

:Sl85,QOO

'

'

TOTAL PROBABLE PROJECT BUDGET REQU!Rfil;IENT'

Direct ~ t i o n Ca&

..

-

Design Eligitieering' & Sarvey
Consrruction Period ENGINEER

.

$25,000

'

.
i

.

SJS,000

.

.$15,000

Boad&l,:gal

Contingency

. . SJ85,000

.

.
TOTAL PROBABLE PROJECT COST
., .
TOTAL PROBABLE UF.E-CYCLE COST (see b<:low)

.

S25,000
$265,000

'

$695,000

-,

If

E

HOLLADAY
ENGlNEERING co.

LowI:il PAYmTI! OFT'OJ CO"Mi'ANY
SJopc F-ailu:e Mitigation: Alternatives Study
Jl
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!!

ill. ALTER.i'fATIVE B. PROBABLE COST

'

r

3,400 lf of24" pipe @$35/1f

$119,000

Lump Sum for Pump Station

$100,000

Lump Sum for Splash Pool & Intake

$7,000

TOTAL PROBABLE COST

$226,000

'

TOTAL PROBABLE PROJECT BUDGET REQUIREMENT
.Direct Construction Cost

$226,000
''

Design Engirieering & Survey

$25,000

;:

Construction Period ENGIN""EER
Bond&Legal

'

$15,000

,•

$20,000

'

.

Co:qtingency,

:c

TOTAL. PROBABLE PROJECT COST

$40,000

.

$326,000

,1,,

TOTALPROlBA.BLE LIFE-CYCLE COST (see below)

$381,000

III. Alternative B - O&M c·osts: ·
Power) 80 WJ:y/yr (Pumps @50% duty) 80 cfs, 2' head - 30% ,efficiency (jet-type or PV/1
!:

sysi:~m)

.

.

HP- 35,000X2 =60hp
3, 960X0. 3

Electrical Load= 50 kw
Power Cost@4¢/kwh =.$0.04 x 50 x 24 = $48.00/da
Annual power cost (probable)= 48 x 180 x 5 = $4300/hr
Pump arid Station Maintenance Probable .Cost: $1.200/yr
Total for Power & Pump Maintenance: $5.500/yT
Plus (tfudetermined) Lfue Maintei:lance Costs.
Present Worth ofKnown.O&M = $55,000
Probable Life-Cycle Cost $381,000 (not including future slide damage)

ej

Lo\VER PAYETIE DITCH COMPANY

HOLLADAY

Slope Failure Mitigation: Altemati.Yes Study

ENG~ERING CO.
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Advantages:

*eliminates slide problem
*no stabilization required
*no drainage control required
*limited maintenance if properly designed
*minimal risk to construction personnel

Disadvantages: ·

*high initial cost
*requires fand or easement acquisition
*diffi<?ult maintenance if pooi:ly designed
*definite (but substantial) life span

· , ID. ALTERNATIVE D. PROBABLE COST

Direct Construction

$416,00.0
,

Depign Engineering & Surv,ey .

$25,000

Construction Period ENGINEER

$15,000

I

•

. $34,000

_ LegaL Administration, & Financial

•.

'

Contingency
TOTAL PROBABLE.COST

$70,000
'

$560,000

TOTAL PROBABLE LlFE·CYCLE COST (see below)-

$570,000

',

III. Alternative D O&M Costs: Minimal ($300 TO $1,000)
Present'Worth ofO&M Costs =$10,000 ·
Probable Life-Cycle Cost= $570,000

HOLLADA!'r
IH ENGir,rEERING
co.

Lo'!NER PAYETTE DITCH COMPANY
Slope Failure Mitigation: Alternatives Study
15

000989

•

APPEl\])JCES

•

l..4catioi,M,,p
Dild! Map (I 97S)

AirPboio
Pump E.stii:ti=
l..andsUdc i.ohomtory Soil Anll)"is
Toposrapble-Mllp wilh Cross Sections

•
'

LO'l,U PAY'E!"'n DrrOI CDM,1,.,rr

Slopo Fmlwc Mloipl>OA. Al!omtlW> S""'1
17
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- PHIL

ULMER

0518

DAIE
_ _7-31-96
_ _ _ __

:ooRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
~-:-"'~--

;.rTY_____________

STAT.___ _ _ _ __

[f

M~:

!:

~~

~ii
'.;"

9000GPM AT 40TDH PUMP BOWL
EFFICIENCY 85% MOTOR 125HP
1200 RPM 3PH 460 VOLTS 1. 15
SERVICE F:ACTOR
BRAKE· HORSEPOWER 107

20,157.00

250HP #24 MIXED FLOW 1 STAGE
18000 GPM AT 40 TDH BOWL

EFFICIENCY 85% 250 HP MOTOR
720 RPM 3PH 460 VOlTS 1.15

1~

7 -t-------+S.:...ER_·_V_I_C_E_F_A_CT.::..O_R.:.......,..·B:..:.R_A_K_E_H_O_R_S_E_-_ _-+-------'--+------'---+---__:.
iir-

~

POWER 214

43,457.00

.{

s

MATERIAL TOTAL
lNSTALU.llON CHARGE

WINCH TRUCK _ _ _ _ Hrs.

MAN HOURS

Hrs

63,614.0(

$

@ $,_·_ _!Hr.

1------,-------1-----

IHr.

1--------t------+----

@ $

DELIVERY CHARGE
"

TITTAL ESTIMATE

.-

THIS IS AN ESTIMATE ONLY .
ANY OTHER MATERIALS NECESSARY TO COMPLETE THE
JOB WHICH ARE NOT LISTED ABOVE SHALL BE CHARGED
ADD!T!ONAL TO THE MATERlAL TOfAL STATED ABOVE. ALL
PRlCES SHALL BE THOSE IN EFFECT ATTlME OF DELIVERY

AND/OR INSTALLATION.

000932

$

$

.

$

.

ALL ITEMS SUBJEGTm AVAJLABIUTY UNLESS OTHERWISE
EXPRESSLY STATED ABOVE, SELLER MAKES NO PROMISE
OR WARRANTY THAT DELIVERY,- INSTALLATION OR SER:.:.
VICES SHALL BE COMPLETED ON OR BEFORE ANY

SF'EC.lFIC p~TE SUBJg.CT TO TERMS AND CONDITIONS ON
REVERSE SID~ HEREOF:

•
~ !.2 ~·-

•

.

~
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'7~n!,

•

1-4461.d'JrSllte.l!o::t.t'.t.c-!lle
l!ll1WD/J.a•~

DATE: 10/ l0/96

SAJ<PLE NO: 96 lBJ7 9, HYJ

SKEET l

PROJECT:
R£PORT TO: HOLLADAY £NGim:ERlltG CO

P.O. BOX 235
.?A.!£".l"'l'f;, ID

lnvolce No. :

83661

Fila No.:

Material Source:
Date sampled:
Supled by:
Oete re-ceived:

SL;tD£

10/3/96
llOLlJ.DAY EIIGI.NURING CO

10/4/96

.
'l'EST llESIIL'l'S

Soil ciassil ication: ca - CLAY
based on Specific Gravity . of:

2,65

'

Sieve Anal ysis

Standards: ASTM D-422

•

Percent
Sieve Size

t!o. 20
'
No. 40
No , 60
No. 80
No . 100.

PassJnq

•

.. .. ,, ..... ..
.. ....... ..

100

. ............

98

'

'

"'"'f'······ ·
............

No. 200 ( 0 .075mm) .• ,
o. 0374 inm
• .••• . ••• ,
.
.
0.02 25
mm . ..•..•••.
0 .0 195 DUil • •••••••••
0.0 126 fU!l··· ... ....
0,0094 mJl1 • •• •• • • •••
0.0056 DUD. • •••••• ' ••
0.0029 m:m • •••• ' ••••
' • •••• • ••• •
0.0022 mm
0.0012 autl,.' •.•••.•

99
99
99

98
85
78
78
73

68
60
49
41.7

32.a

.,.
r:•~.O ,

• /IIEVA0A
,uJIUUTCI# , (IJlfG'l)lt • t!NOllll.'10 • oltllNlNIA • lfUlf
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EXHIBIT B
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May 18, 2009
File No. 09B-Gl 931

Walker Law Office
PO Box 828
323 E Main Street
Weiser, Idaho 83672

Attention:

Larry Walker, Attorney

SUBJECT:

Hillside Movement at ButteITI1ilk Slough
Weiser, Idaho

Dear Mr. Walker:
This letter discusses the hillside movement at Buttennilk Slough. I understand that various
engineering reports and other materials have been prepared relating to the subject matter. I have had
an opportunity to perfonn a cursory review of some of these documents. About a month ago, I visited
the site with you.
This letter consists of four sections:
1. A partial listing of related documents,

2. A brief description of the hillside movements and related events,
3. A summary of opinions,
4. A summary ofmy professional qualifications.

Partial Listing of Related Documents
Reference 1:. Alternatives Study - Slope Failure Mitigation - Lower Payette Ditch Company, dated
March 1997, prepared by Holladay Engineering for the Lower Payette Ditch Company.
Reference 2: Lower Payette Ditch Company-Summary o{Site Visit December 19, 2003 -Slope

Failure along Lower Payette Ditch, Washington County, Idaho, dated
January 2004, prepared by Holladay Engineering for the Lower Payette Ditch
Company.

Pagel of 8
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Hillside Movement at Buttennilk Slough
Weiser, Idaho
File No. 09B-G

May 18, 2009

Reference 3: Collaborative Geo technical Investigation - Landslide Complex at Buttermilk Slough

No. 1, dated February 2008, prepared by Holladay Engineering Company for the Lower
Payette Ditch Company.

Summary Description of Hillside Movements and Related Events
Localized hillside movements have occurred along a portion of the Lower Payette Ditch located in S½
of Section 24, T 1ON, R 5W in Washington County. These hillside movements have caused at least
several ditch failures. The area of hillside movement is about 3200 feet long and along a steep bluff.
The most recent movement was a landslide that damaged the supply canal and a residential home.
The canal was built near the tum of the century. Sometime in the I 940~, it was noted (Reference 1)
that the canal had been constructed along the toe of a pre-existing landslide. In 1975, the Soil
Conservation Service noted a need for reconstruction in this area to control sloughing.
In March 1997, the Lower Payette Ditch Company (LPDC) hired Holladay Engineering Company
(HEC) to develop remedial alternatives (Reference 1) to reduce the risk of hillside movement that
might detrimentally affect the performance of the supply canal. HEC presented various alternatives
with cost estimates that could provide various levels of risk reduction. The following a summary of
alternatives presented by HEC:
•

Do nothing and accept the maintenance and repair risks and possibly couple this approach with
a bentonite clay lining to inhibit the infiltration of canal water into the toe of the landslide.

•

Extend the "current flexible liner" (plastic liner) along the full length of the landslide area to
cut off the flow of canaJ water into the toe of the landslide. (The location of the "current
flexible liner" is not clear at this time.)

•

Remove groundwater from the slide area by installing approximately 100 horizontal perforated
pipe drains along the toe of the slide. The horizontal drains would be installed into the slope or,
in other words, perpendicular to the slope. Dewatering the slide area would increase the
strength of the hillside against ground movement as the presence of groundwater tends to
reduce the strength of hillside soils.
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•

Drive vertical pilings into the ground past the slip surface of the landslide to provide structural
reinforcements against hillside movement.

•

Sufficiently excavate the top of the bluff to remove the gravity weight of soil from the within
the landslide area. Possibly couple the excavation of the top of bluff with the construction of a
berm at the bottom of the landslide to buttress the toe of the slide.

•

Construct a diversion structure and redirect canal water into the Buttermilk Slough. After the
canal water flows past the landslide area, pump or lift the water back into the canal. This
implies that the portion of the canal on top of the landslide would be permanently abandoned.
Under this alternative, no canal water would be allowed to infiltrate into the toe of the
landslide.

•

Install a pressurized rigid pipe along the landslide area within the existing canal. Under this
alternative, no canal water would be allowed to infiltrate into the toe of the landslide.

•

Install a gravity flow flexible pipe along the landslide area within the existing canal. Under this
alternative, no canal water would be allowed to infiltrate into the toe of the landslide.

•

Install an inverted gravity siphon pipe to direct the canal water around the landslide.
Presumably, the siphon pipe would be mostly located on the valley floor and not on the hillside.
Under this alternative, no canal water would be allowed to infiltrate into the toe of the
landslide.

In the 1997 engineering report, HEC made it clear that that the purpose of their report was to present
alternatives for the LPDC to consider. Based on the LPDC's cost and risk tolerances, an alternative
could be selected by the ditch company. Without cost constraints and to avoid "the inefficiency of
"crisis management"," it appears that HEC recommended the gravity siphon alternative.
In December 2003, the LPDC contacted REC to meet at the landslide area to review some "significant
movement of the slide." REC prepared a report in January 2004 (Reference 2). The report discusses
groundwater seeps or springs in the vicinity of the canal and slope. The report acknowledges the
possibility that the slide area is possibly prehistoric and states that "notice of activity dates back only
twenty years or so." The report states that there is no natural water table within the bluff above the
valley floor. The report states that water infiltration from the canal has been controlled since 1998
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with a bentonite liner. On the basis of the aforementioned statements, the report concludes that
irrigation water applied in the proximity of the bluff triggered hillside movement. The report makes a
strong and urgent warning relating to the potential loss of property and of safety risks to several
residences. The report concludes by referencing the recommendations of the 1997 report (Reference 1)
and suggesting that the canal be removed from the landslide area.

In February 2008, a geotechnical report (Reference 3) was submitted to the LPDC. The introduction of
the report suggests that the report was prepared by HEC. Some historical notes and field
reconnaissance observations are included in the report. The report states that LPDC sold irrigation
shares to a property owner who subsequently used those shares to irrigate ground on top of the bluff.
The report outlines a program oflimited subsurface exploration, testing and modeling. Some of design
parameters within the models ware varied to evaluate the sensitivity of the slope to various conditions.
The report concludes that "the best alternative for minimizing future slope movements is to minimize
the amount of surface water available to recharge the groundwater system. This will involve diverting
surface water away from the slide mass and eliminating inigation water (that is, the water not
evaporated or used by crops and which infiltrates into the groundwater system) applied to crops
immediately east of the active slide area." The report recommends that "An economic study is
recommended to compare the cost of future ditch operations and maintenance for the current location
versus alternatives for re-routing of the ditch water away from the base of the active slope."

Summary of Opinions
The three referenced engineering reports (References 1 through 3) suggest or express a strong opinion
that the canal was constructed on the toe of a pre-existing landslide. From the first engineering report
(Reference l) there is an indication that the area was identified as a landslide. It causes me to wonder
if historical research will yield information that hillside movements may have been documented as
early as the mid 1900s. This could be important because an underlying premise to the second
engineering report (Reference 2) is that ground movement has only become significant in the last 10 or
20 years, and therefore, the ground movement must be triggered by irrigation on the bluff.

Page 4 of 8

000338

Hills1de Movement at Buttermilk Slough
Weiser, Idaho
File No. 09B--G
May 18, 2009

From Mr. Dave O'Day PE, I understand that the US Geological Survey has certified historical aerial
photographs of the landslide area. We need time to perform historical research and to develop a time
line of ground movement events.

It would be important to understand the earthwork that the LPDC has performed at the landslide area.
Along a portion of the canal in the vicinity of the most recent hillside movement, a buttress comprised
of soil was constructed at the toe. I understand that the material for this buttress was possibly obtained
from the landslide slope area above the canal. The affect of removing material from hillside above the
canal for construction of a toe buttress prior to the December 2003 hillside movement was not
considered in the reports (References 2 and 3). It is possible that such earthwork may have
inadvertently exacerbated slope instability. Again, historical research may reconstruct earthwork and
canal maintenance events by the LPDC on the landslide area. We need time and cooperation from the
LPDC to conduct appropriate research.

I understand that a series of liners were installed and replaced within the canal along portions of the
landslide area. It is likely that the liners were constructed to inhibit the infiltration of canal water into
the toe of the landslide. It is a fundamental engineering concept that soil strength within a slope will
decrease with increased water. It seems reasonable that the liners were constructed because the
landside area had manifest previous instability either through ground movement or by the erosion of
soil through canal seeps. We need time to understand what types of maintenance activities were
performed and why canal liners where constructed and replaced.
The first engineering report (Reference I) presents remedial alternatives to inhibit or eliminate the
infiltration of water from the canal into the landslide. An underlying premise of these alternatives
appears to be an understanding of the destabilizing affect of canal water infiltration on the hillside.
The second report (Reference 2) confirms the appropriateness of the remedial recommendations in the
first engineering report. All three engineering reports appear to recommend the relocation or diversion
of canal water off of the toe of the landslide.
Construction of a toe berm (toe buttress) is a commonly utilized method for stabilizing landslides. The
LPDC has constructed various canal liners and a small toe berm. lt is important to understand that the
toe area of the hillside supports the overlying slope of the hill. Introducing water into the toe of the
slope from canal water destabilizes the slope by reducing the supporting strength of the soil. Lining
the canal and constructing a toe berm appear to be efforts by LPDC to strengthen the toe of the slope
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by reducing the adverse affect of water saturation. It is possible that the toe berm was constructed to
seal off water seeps below the canal and to strengthen the toe of the slope. In short, the presence of the
canal on the slope is a destabilizing factor in the overall stability of the slope. It is likely that canal
liners and toe berms were constructed to compensate for the adverse affect of the canal water
infiltration.
After the December 2003 hillside movement, engineering reports (References 2 and 3) appear to
diminish the adverse influence of the canal on the toe of the landslide and emphasize the possible
affect of irrigation on the bluff. It will be important to understand the basic water balance of
precipitation, evaporation, irrigation and evapotranspiration of crops on the bluff. It is possible that the
influence of irrigation water is not significant. The second report (Reference 2) states that potential
evaporation is five times greater than the annual precipitation of 8 inches per year. The net amount of
irrigation water entering the groundwater system may not be significantly affecting the natural
groundwater levels or slope stability. Furthermore, the direction of groundwater flow under the bluff
is not known. It is not known if the stratigraphy of the irrigated ground is dipping towards or away
from the landslide. No subsurface explorations have been performed on top of the bluff to measure
groundwater levels and to understand the stratigraphy. There is an inadequate knowledge of the
subsurface conditions underlying the bluff.
The third engineering report (Reference 3) does not assert that Mr. Harvey's farming operation on the
bluff should be shut down. Rather, the report recommends the "elimination of excess irrigation water."
Let's suppose for a moment, that irrigation water is a significant factor affecting the hillside stability.
The third report implies that it would be satisfactory to eliminate "excess irrigation water." Excess
irrigation water could be controlled by automatically measuring irrigation water in the immediate
vicinity of the landslide, or by pulling the irrigation lines some distance away from the bluff. No effort
has been made to assess the amount of irrigation water applied on the bluff. This is a deficiency in our
understanding of the landslide matter.
None of the three engineering reports recommend the shut-down of Mr. Harvey's farming operation on
the bluf£ On the other hand, all three reports make suggestions relating to LPDC operations by
rerouting of the canal water off of the toe oflandslide.
If irrigation of the bluff is to be considered a factor affecting slope stability, then we need time to
perform a basic water balance evaluation of precipitation, evaporation, irrigation and
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evapotranspiration of crops on the bluff. We will need time to obtain information from the Idaho
Power Company and to perform monitoring of Mr. Harvey's inigation practices. We may need to
perfonn subsurface explorations via test pits and laboratory testing to develop near surface soil
capacity and seepage related parameters to model evapotranspiration and evaporation.
There is not adequate knowledge of the subsurface conditions underlying the bluff. As required, it
may be necessary to perform subsurface explorations on top of the bluff to ascertain groundwater flow
direction and stratigraphy that may alter the modeling assumptions in the third report (Reference 3).
I will need time to review other relevant documents.

Professional Qualifications
I am a licensed professional engineer in the State ofidaho and the surrounding states and California
and Colorado. I have Master of Science degree from the University of California at Berkeley relating
to geotechnical engineering. I have been practicing geotechnical engineering for 24 years.

Closure
Although this letter is based on a cursory review of select documents, I believe that I have sufficient
understanding of the engineering reports to realize that there is inadequate knowledge of the
interrelationship between Mr. Harvey's farming operation and the LPDC operation. There does not
exist an appropriate basis for requiring Mr. Harvey to cease farming operations on the bluff.
Additional time is necessary to afford Mr. Harvey an opportunity to develop critical information on the
landslide matter.
At this time, I believe that the landslide is marginally stable. Hillside movements probably will
continue to occur. As I have mentioned previously, the advantages of a cooperative effort between
myself and the LPDC 's geotechnical engineers could reduce the cost of engineering studies and lead
more expeditiously to a preferred remediation.
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Respectfully submitted
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